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BANK PAYING CHECKS FORGED INDORSEMENTS 
LIABLE DEPOSITOR 


depositor receiving statements and canceled checks from his 
bank under duty examine the indorsements the checks and 
compare them with the signatures the payees. the bank has paid 
checks forged indorsements cannot escape liability the ground 
that the depositor was negligent examining the returned checks, 
where appears that examination the face the checks and 
the bank’s statements, the checking the bank’s balances, and the 
comparison the checks returned with the check stubs would have 
revealed discrepancies. This was the holding the case John 
Paton Company, Inc. Guaranty Trust Company New York, 
238 Supp. 362, decision the Appellate Division the New 
York Supreme Court. 

that case appeared that the defendant trust company had 
paid checks bearing forged indorsements the aggregate amount 
$3,252.55. The plaintiff, the drawer the checks, brought suit 
recover the amounts paid the checks. The defense was that the 
loss was caused the plaintiff’s negligence failing reasonably 
examine the statements returned from the bank with the canceled 
checks. 

The plaintiff was engaged business the city New York, 
selling honey sent consignment farmers various parts the 
state New York. Whenever consignment goods was received 
the amount thereof was entered into book known the consign- 
ment book. record the sales the consigned goods was kept 
the same book, but ordinarily remittances consignors were not 
entered. 

The plaintiff had its employ Edgar Hamm, who had charge 
routine matters bank accounts. also had charge 
drawing checks, making entries the stubs and keeping the cash 
book. was intrusted with the duty checking the monthly state- 
ment sent the bank with the canceled checks. The monthly state- 
ments and vouchers were also examined and checked independently 
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accountants employed the plaintiff. These accountants every 
instance found the statements correct. 

Hamm worked out plan obtain money checks drawn 
the plaintiff. furtherance this plan several occasions between 
the latter part 1924 and January, 1926, prepared statement 
showing amount due consignor, presented this statement with 
check drawn the order the consignor the secretary 
president the plaintiff for signature, destroyed the statement, 
forged the payee’s signature upon the check, wrote his own indorse- 
ment thereunder, and cashed the check over the counter the 
defendant bank. The each the checks without 
question, although none the payees was known it. 

Hamm destroyed the statements presented with the checks for 
signature there was record remittances the consignors outside 
the check stubs the check book. was Hamm’s custom later 
prepare new statements and issue new checks which were forwarded 
the consignors. The fraud was not discovered the officers who 
signed the checks for the reason that very large number checks 
for small amounts were drawn each month and would therefore 
have been difficult for them remember that checks had been made 
payable certain consignors more than once. Hamm never made 
any change the face any check. The amount each check 
drawn was regularly entered the stub the check book and 
‘earried through the cash book. the end the month examina- 
tion the face the checks, together with the bank statement and 
the list checks returned showed whatsoever. 

The court refused accept the defendant’s suggestion that after 
the checks were returned the bank the plaintiff should 
have located the signatures customers its files and compared 
them with the indorsements the checks. The court held that 
sufficient examination was made when the face the checks and the 
bank statements were examined, the bank balances checked, and the 
returned checks were compared with the check stubs. The court 
further held that the plaintiff was not negligent employing Hamm 
and relying upon his honesty until had some notice that its trust 
was not justified. The court also was the opinion that the bank 
could not complain the plaintiff’s failure keep proper set 
books and records since the plaintiff owed the bank duty keep 
any books record except check book and check stubs. 

the plaintiff was found have been free from negligence 
examining the returned checks and statements, was held that the 
defendant bank must bear the loss resulting from the payment the 
checks forged indorsements. deciding the court said: 
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The uncontradicted testimony shows that examination the 
face the checks and the bank statements, checking the bank balances, 
and comparing the checks returned with the check stubs would have 
revealed the .checks had not been changed, the 
amounts the checks had been properly placed the stubs, and 
the amounts also properly entered the cashbook. checks were 
abstracted from the list checks returned the bank, 
that the plaintiff performing its full duty could not have 
examination the face the checks detected the forgeries. 
additional precaution, the plaintiff employed firm accountants 
who also examined these books and checks, compared with 
the check stubs, compared the bank balances, and checked the lists 
returned checks. This firm accountants was unable detect 
any forgeries. 

Shipman Bank the State New York, 126 318, 
371, 791, Am. St. Rep. 821, the court held 
that the bank must its own peril determine the question the 
genuineness the indorsements, and that the depositor entitled 
assume that the bank has ascertained this fact, and this rule 

Stumpp Bank New York, National Banking Ass’n, 212 
App. Div. 608, 209 396, 402, the court said: ‘‘Under the 
authorities, believe that the depositor, upon the return his 
vouchers from the bank, accompanied statement the trans- 
actions his for the preceding month, bound three 
things: (1) Compare the vouchers returned the bank with the 
check stubs his stub book; (2) compare the balance entered 
the statement (or pass book) with the balance his stub book (3) 
compare the returned vouchers with the list checks entered the 
statement (or check list). such examination made with ordi- 
nary care and error detected, then the depositor not negligent; 
fails make any all these comparisons, and such compari- 
son would have disclosed the forgery, then negligent and cannot 
recover from the 

The only negligence which the defendant may advantage 
relieve itself from liability the omission the plaintiff per- 
form some duty which owed the bank. The plaintiff owed the bank 
duty keep proper set books and records keep any 
books record whatsoever, except check book and check stubs. 
Therefore, whether the plaintiff had proper bookkeeping system 
and kept proper records immaterial. Nor was the plaintiff negli- 
gent employing Hamm and relying implicitly upon his honesty and 
integrity until had some notice the contrary. 

bank that has paid out money upon forged indorsements 
may relieve itself from liability only establishing that the payment 
was induced the depositor’s negligence, and that, making the 
payment, was free from any negligence. This affirmative 
defense, and the bank has the burden proving, not only the depos- 
itor’s negligence, but its own freedom from negligence. 

The evidence conclusively established that there was negligence 
the part the plaintiff. require depositor examine each 
indorsement check, when returned the bank, would cast too 
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great burden depositors. general rule, depositor not 
familiar with such indorsements. 


NOTE PRIVILEGE TEN YEARS’ EXTENSION 


note payable before ten years, which contains the clause 
privilege ten years’ extension payees’’ and further 
clause, ‘‘Privilege paying $500 more any interest paying 
date,’’ grants the right extending the note the payees and not 
the makers. This was held recent decision the Supreme 
Court Wisconsin, Schmeider Maughan, 227 Rep. 294. 
The note this case reads follows: 


Platteville, Wis., Dec. 5th, 1916 
before Ten years with privilege Ten years extension 
payees after date Mch. 1918, promise pay the order 
Henry Nohns Fourteen Thousand Three Hundred Fifty-Three Dollars, 
the First National Bank Platteville, Wis. Value received, with 
interest per annum, after Mch. 1918 until paid. Interest 
payable annually, and not paid when due will draw interest 
same rate principal. Privilege paying $500 more any 
interest paying date giving days notice. 
Maughan. 
Maughan. 


real estate mortgage.’’ 


this case appeared that the payee named the note had 
transferred certain real property the makers and that the note 
was secured mortgage the property. Thereafter the payee 
transferred the note the plaintiff and the makers transferred the 
property one action the plaintiff foreclose 
the note its maturity McNett defended the ground that the 
note was not yet due for the reason that had elected extend the 
note for further period ten years and had given notice that 
effect the plaintiff. 

holding that, under the terms the note, the privilege 
extending the time payment rested with the payee other holder 
and not with the makers, who, effect stood the place 
the makers, the court wrote part: 


the part the plaintiff contended that the privilege 
extension created the provisions the note was for the benefit 
the payees. respect this contention argued the de- 
fendants that the privilege was for the benefit the makers, and 
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support this argument urged that the makers having the 
terms the note the privilege paying $500 more any interest 
paying date, any privilege the payees extend the note would 
ineffectual because the note its terms might discharged any 
interest date, and therefore the privilege extension must for 
the benefit the makers, and that the language ‘‘with privilege 
ten years extension payees’’ means that the payees must grant 
ten years extension upon the demand the makers; that the 
privilege runs the makers and the extension granted 
the payees. 

must frankly conceded that these considerations are entitled 
much weight. the other hand, urged that the note runs for 
unusually long period, years, and that, the extension privi- 
lege construed defendants contend should be, the maturity 
the obligation would extended additional years, making 
years all; being farm mortgage given for part the pur- 
chase price the farm, that this would very unusual period for 
such obligation run. further urged that, had been 
the intent the parties that this provision was for the benefit the 
makers, much more appropriate language might naturally and properly 
have been chosen express that intent. The use the word ‘‘privi- 
instead the word ‘‘right’’ itself significant. Bouvier 
defines exemption from such burdens others are 
subjected to. the civil law apparently had very different and 
much wider meaning. speak privilege from arrest, privileged 
communications, privileges, and immunities. common parlance 
the word most frequently used the sense permission license. 
said one has privilege license practice medicine law, 
privilege license operate soft drink parlor, anything 
which people general may not without being privileged 
The word often used interchangeably with the word 
The ordinary layman would speak his right travel 
public way and privilege permission cross the land 
neighbor. the privilege was for the benefit the payees accord- 
ing the language the instrument, then what was the 
object the parties inserting it? 

quite apparent that the instrument was drawn some one 
skilled some extent the use legal terms such banker 
possibly lawyer. well known that any extension granted 
subsequent holder the makers without the consent prior parties 
may operate discharge them. Both parties may have had 
templation the fact that the note and mortgage question might 
sold the holders the premises conveyed the makers, which 
event there might negotiations for extension subsequent parties. 
Without the privilege being provided for the note itself, such nego- 
tiations might operate discharge affect the rights subsequent 
holders those who might thereafter become obligated pay the 
debt relation between the subsequent holders and the 
original makers. Fanning Murphy, 126 Wis. 538, 105 1056, 
(N. 8.) 666, Ann. Cas. 435, 110 Am. St. Rep. 946. 
the insertion the clause, the whole matter was left open for future 
negotiations with freedom action. 
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the privilege had been intended for the benefit the makers, 
much more appropriate place have inserted would have been 
the end the note inserting the words, ‘‘The makers shall 
have the right extend the time payment for ten years’’; 
the language inserted the place where was, the much more 
natural and appropriate phrasing would have been say, ‘‘With the 
right ten years The insertion the words ‘‘by 
must given some significance. held that the 
privilege for the benefit the makers the word ‘‘makers’’ 
effect substituted for The use the word ‘‘payees’’ taken 
connection with the word ‘‘privilege’’ leads the conclusion 
that the clause was inserted for the purpose leaving the matter 
extension open further negotiations and for agreed extension 
without affecting the relations the payees subsequent holders 
the makers those who might subsequently become liable for the 
payment the debt. doubt the draftsman thought safer 
fix maximum period extension, otherwise might argued that 
the extension could not greater than reasonable time, indefinite 
and uncertain period. 

The present holders have never consented the extension. There- 
fore the declaration was ineffectual extend the time 
payment, and the trial court was error holding that the action 
was prematurely begun. search the books has revealed case 
which throws light upon the question here presented. 


Dissenting opinions were filed two the judges the Supreme 
Court. The following paragraphs are quoted from the dissenting 
opinion Judge Fowler: 


seems very plain that the language the note means that 
the privilege years’ extension was granted the payor the 
note the payee. The privilege pay $500 more any interest- 
paying time clearly negatives the idea that the privilege extension 
ran the payee. The payor the one benefited exten- 
sion. The privilege involved therefore runs him. The situation 
the parties the note shows that this was their intention. One 
farmer was selling his farm another. The buyer wanted the privi- 
lege extension time payment. The seller was willing grant 
him. The seller was not thinking the law applicable between 
indorser and indorsee promissory note the effect that, the 
indorsee extends the time payment the note, relieves his in- 
dorser from liability indorser. takes far stretch imagination 
believe that knew the rule, say nothing assuming that 
desired make provision avoid its application. And why should 
the seller desire avoid the rule? Application would operate 
relieve him from liability. 

see force the distinction the majority opinion makes between 
the words and The two farmers originally 
involved were hardly equal drawing lines fine. But one has 
privilege, has the right exercise long exists. The 
privilege conferred the note has never been withdrawn, and who- 
ever acquired privilege under the terms the note may still exercise 
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it. The word ‘‘privilege’’ used the provisions the note con- 
ferring the right pay $500 principal any interest-paying time. 
Assuredly, the word means right there used. there 
reason for believing was used any different sense the one place 
than the other? 


Whichever side right, and seems that the dissenting 
opinions express the view, the decision clearly shows the 
necessity using language, which clearly expresses the intention 
the parties instruments this kind. 


PROVISION WILL DIRECTING PAYMENT DEBT 


interesting question was considered the Surrogate’s Court 
New York County, New York, the recent case entitled Voss’ 
Estate, 238 Supp. 267. The question was whether sum directed 
legacy. 

was necessary decide this question before there could 
definite determination the share the estate which residuary 
legatee was entitled. This legatee was charitable 
tion, which more than one-half share the estate was devised 
and bequeathed. reason section the New York Decedent 
Estate Law the corporation was entitled only one-half the 
estate after the payment debts, since that section prohibits 
person leaving surviving husband, wife, child, descendant, parent 
from devising bequeathing charity more than one-half his 
her estate after the payment debts. 

The provision the will around which the controversy centered 
was follows: 


executors pay out estate forthwith without 
any delay and without any court formalities, such can done 
legally, beloved wife, Bertha Gillespie Voss the sum 
one hundred and fifty thousand dollars net without any deduction 
whatever, income tax, all other taxes, commissions and all other ex- 
penses paid out residuary estate. These one hundred and 
fifty thousand constitute the proceeds the sale our former 
residence situate at, and then known 334 Riverside Drive, New 
York City, plus interest and bonus; presented this property 
her about 1906, later was retransferred for nominal 
consideration, with the understanding and agreement between us, 
that the proceeds this sale together with interest and bonus, fixing 
stipulating same arbitrarily the sum one hundred and 
fifty thousand dollars, should paid her, surviving me, imme- 
diately upon demise, this explains the foregoing provision. 
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court held that the sum-directed paid the testator’s 
widow constituted debt and not legacy. deciding this question 
the court said: 


Ordinarily the question would not arise, because there are ample 
funds the estate pay this sum the widow, whether re- 
garded debt legacy. But becomes important reason 
section 17, Decedert Estate Law, which prohibits person leaving 
surviving husband, wife, child, descendant parent from devis- 
ing bequeathing charity more than one-half his her estate 
after the payment debts. conceded all parties interested 
that the section has been violated this estate, and that the American 
Museum Natural History the City New York—the char- 
itable corporation—as residuary legatee under the terms 
the will, devised and bequeathed more than one-half share the 
estate. The testator left him surviving his only next kin his 
widow and two sons. The sons contend that the provision for the 
payment $150,000 debt. The residuary legatee contends 
legacy. The executor its account has treated legacy. 
debt, deductible from the gross estate before computing 
the one-half share which the residuary legatee entitled. the 
other hand, legacy, the one-half share payable the re- 
siduary legatee must computed upon the gross value the estate 
without deduction such sum. debt, the next kin would 
receive $75,000 more out the estate divided equally among 
them, and the residuary legatee—the charitable corporation—$75,000 
less. legacy, the opposite result would obtain. hold 
that there was enforceable agreement entered into between the 
testator and his wife expressed his will, which constituted valid 
debt due his wife the amount therein fixed him. The declara- 
tion the testator his will must deemed admission 
indebtedness. admission against interest made in- 
strument solemn character and carries with the presumption 
truth. addition, supported the wife’s testimony the 
transaction. 

the rule with respect declarations deceased persons stated 
follows: ‘‘An entry memorandum made deceased per- 
son against his interest, found his books papers, is, general, 
admissible against his estate favor party seeking establish 
the fact stated. They are presumably Govin al. 
Miranda, 140 474, 626, 627, there were found 
certain bonds envelope left the decedent which contained 
declaration writing that they belonged the plaintiffs that 
action. This bare declaration, unsupported any other testimony 
except the actual presence the bonds, was held sufficient 
the plaintiffs. the consideration the Govin 
Case the court stated: ‘‘The case depends entirely upon the force and 
effect given that paper evidence, and, think, shows 
that these bonds belonged the plaintiffs. They were found 
his safe, and there the unqualified declaration that they belonged 
the plaintiffs. must infer from that language that they came 
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the ownership the plaintiffs some legal way,—by purchase 
gift from some one,—and, there was nothing else the paper 
qualifying the declaration, one would dispute that furnished 
absolute evidence their ownership the bonds. think, 
therefore; that the paper furnishes, the absence any evidence 
explaining contradicting it, satisfactory proof the ownership 
the bonds mentioned therein the plaintiffs.’’ 

The Govin Case was discussed and followed Miller Silverman, 
247 447, 160 910, where envelope with certain 
securities and bonds, found safe deposit box the name 
decedent, contained declaration that they ‘‘belonged Anna 
Miller’’ (the plaintiff). this case the declaration the testator 
his will entitled even greater weight, because not only does 
stand uncontradicted, but corroborated the testimony his 
widow, who acknowledged that ‘‘in substance and effect’’ there was 
such agreement between them. The property was conveyed 
her, and subsequently was retransferred the testator. former 
will, executed 1915, the testator here recited the transaction be- 
tween himself and his wife almost the identical language the 
present will, except that the amount which directed paid her was 
$100,000 $150,000, and except that closed the para- 
saying: ‘‘I agreed the time that these proceeds plus in- 
terest and bonus should paid her, surviving me, immediately 
upon demise, this explains the foregoing The dif- 
ference the amounts the two wills not inconsistent with the 
understanding the parties, but rather confirms the agreement 
the testator pay his widow the proceeds the sale the property, 
which were received him 1910. appears that these proceeds 
amounted about $80,000. With interest they would have aggre- 
gated 1915, the date the execution the first will, approxi- 
mately $100, 000, and 1922, the date the execution the second 
will, about $150, 000—the sums indebtedness respectively fixed 
the testator. 


BANK FAILING NOTIFY INDORSERS NONPAYMENT 
NOTE LIABLE OWNER 


interesting point was decided the case National Non- 
theatrical Motion Picture Bureau, Ine. Old Colony Trust Co., 
169 Rep. 508, recent decision the Supreme Judicial Court 
Massachusetts. concerned the liability trust company 
which note was entrusted for safekeeping, with the request that 
the defendant make demand for payment the usual way, for failure 
send notice nonpayment the indorsers. was held that the 
trust company’s liability was measured the actual loss 
its negligence failing give notice. 

appeared that note for $6,500 bearing interest 
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six per cent. per annum one year, was indorsed be- 
fore delivery the payee two individuals. The payee indorsed 
the note the plaintiff before maturity. Therefore the plaintiff 
delivered the note the defendant trust company for safekeeping. 

Before the note matured the defendant inquired the plaintiff 
what was done with the note. The plaintiff thereupon 
requested the defendant make demand for payment the usual 
way. The note was dishonored and the maker subsequently went 
into bankruptey. The defendant trust company failed send any 
notice nonpayment the indorsers. 

The trial court, finding that the indorsers were fairly worth the 
sum $2,500 the date upon which the note fell due, held that the 
plaintiff was entitled recover that sum from the defendant. The 
Supreme Judicial Court held that the amount the plaintiff was entitled 
recover was not the amount the note with interest, but the 
amount which the plaintiff actually lost reason the defendant’s 
negligent failure notify the indorsers nonpayment. the 
trial court’s finding showed that the indorsers were fairly worth 
$2,500 the time the note fell due this was held the amount 
the actual loss, and judgment was entered for that amount. 

the opinion the court said: 


the only question the trial was that damages, 
assumed that the defendant was negligent failing give notice 
the follows that the plaintiff was entitled damages which 
were measured the actual loss such negligence. 
... The measure damages for failure give notice the indorsers 
would prima facie the amount the note and interest thereon, 
but the defendant could show that the loss the plaintiff was 
merely nominal, and that suffered actual loss the 
negligence the defendant, the amount recoverable would limited 
nominal damages. First National Bank Meadville, Pa.v. Fourth 
National Bank New York, Am. Rep. 618; Allen 
Suydam, Wend. (N. Y.) 321, Am. Dee. 555; American 
National Bank Bank Bandon (C. A.) 240 624; Jefferson 
County Savings Bank Hendrix, 147 Ala. 670, So. 295, 
(N. 246; Fort Dearborn National Bank Chicago Security 
Bank Renville, Minn. 81, 257. 

Whether the plaintiff suffered loss reason the failure 
give notice the indorsers depended upon their financial responsi- 
bility, and presented question fact. The evidence upon which the 
trial judge found that the indorsers August 30, 1925, the date 
the maturity the note, were fairly worth $2,500 not before us. 
Accordingly that finding must stand. Upon the facts found the 
plaintiff was not entitled recover the full amount the note with 
interest, nor was the liability the defendant limited nominal 
damages. The measure damages recoverable was the loss shown 


have been the natural and proximate consequence the negligence 
the defendant. 
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NOTE DESIGNATING SEVERAL PLACES PAYMENT 
NEGOTIABLE 


note payable ‘‘at any bank Maine property,’’ the 
words ‘‘in property’’ being construed mean ‘‘at house 
the Supreme Judicial Court Maine, Roux Morey, 148 Atl. 
Rep. 406. 

The note this read follows: 


Auburne, Maine, Sept. 22, 1922 

demand after date promise pay the order Marie 
Roux Seventy-five thousand dollars any bank Maine 
property. Value received. 


Arsenault.’’ 


The following paragraphs are quoted from the court’s opinion: 


Whether not this note negotiable sharply contested issue. 
these words relate the medium payment the 
note nonnegotiable, because the Negotiable Instruments Law, 
257), provides that such note must payable 
money.’ 

But the plaintiff contends that the words relate, not the medium, 
but the place payment. The note, she says, payable any 
the latter the true construction, the note still negotiable. note 
negotiable though payable place certain several places; the 
option presenting one another place being with the holder. 

But the decision this case does not depend upon the negotiability 
nonnegotiability the note. either event the plaintiff has 
sustained prima facie the general burden proof resting upon her. 
the instrument negotiable, this reason the express terms 
the Negotiable Instruments Law (cited L.), Laws 1917, 
party whose signature appears thereon, valid and intentional delivery 
him presumed until the contrary proved.’’ Section 16. 

But the plaintiff had possession the note and introduced 
evidence. This, independently statute, raises prima pre- 
sumption delivery. 

provides that ‘‘every negotiable instrument deemed prima facie 
have been issued for valuable This true 
whether the instrument contains acknowledgement receipt 
consideration not. 

unnegotiable note, the words ‘‘value received’’ employed 
the note suit are tantamount admission the maker 
the note that consideration has been received, and this admission 
prima facie sufficient sustain the plaintiff’s burden proof. 
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The words ‘‘value equivalent proving admis- 
sion [the maker] his lifetime that there was original con- 
sideration for the notes. Palmer Blanchard, 113 Me. 385, 
220, 223, Ann. Cas. 1917A, 809; Noyes Smith (Me.) 


For authorities definitely applying this rule unnegotiable notes, 
see Owens Blackburn, 161 App. Div. 827, 146 966; Hunt 
Eure, 188 716, 125 484. 

follows that the introduction the note the plaintiff prima 
facie sustained the burden, and that was unnecessary for her, 
the first instance, produce further evidence delivery con- 
sideration. 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK LIABLE PAYING CHECKS FORGED 
INDORSEMENTS 


National Surety Co. President and Directors Manhattan Co., 
Court Appeals New York, 169 Rep. 372 


The facts this case show that corporation maintained 
checking account the defendant bank. clerk the corpora- 
tion’s employ, making false credit entries the books the 
corporation, secured checks payable the order various persons. 
forged the indorsements the payees the checks and de- 
posited them his own bank, which they were collected from 
the defendant bank. These forging transactions were started 
January, 1921, and were not discovered the corporation until 
January, 1924. The corporation did not report the forgeries the 
defendant, drawee bank, until October, 1924. Apparently the cor- 
poration insurance against losses this character with the 
plaintiff surety company, which company made good the losses and 
brought this action against the defendant bank. holding that 
the plaintiff was entitled recover from the bank the court ap- 
plied the following rules law: 

bank which pays checks drawn its depositor forgeries 
the payee’s indorsements will liable the depositor for the 
amounts the checks even though the forgeries extend over 
period years and the depositor each month signs, the request 
the bank, receipt the effect that the statement rendered 
the bank correct, where appears that the depositor was ignorant 
the forgeries. 

bank depositor under duty his bank examine paid 
checks returned the bank for forged indorsements, even though 
such examination would have disclosed the fact that one the 
depositor’s employees had been forging the indorsements payees 
checks drawn the depositor and wrongfully collecting the 
proceeds. 

depositor who discovers that checks drawn him have been 
paid forged indorsements under duty report the same 
promptly the but the depositor’s failure this respect will 
similar decisions see Banking Law Journal Digest (Third 

Edition) 429, 444, 445, 
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not relieve the bank from liability appears that the bank has 
not sustained loss result the depositor’s delay. this 
case the drawee bank sustained loss result the delay be- 
cause appeared that, the event its being held liable, could 
recover from the bank which the checks were collected and which, 
its indorsements the checks, warranted their genuineness. 


decision reverses that the Appellate Division the same 
which was published the January, 1929, issue The Banking Law Journal 
page 35. 


Action the National Surety Company against the president and 
directors the Manhattan Company and another. From judgment 
the Appellate Division the Supreme Court, First Judicial De- 
partment (225 App. Div. 849, 232 827), affirming judgment 
Trial Term (133 Misc. Rep. 48, 231 389), dismissing com- 
plaint the merits after jury trial, both plaintiff and defendants 
named appeal. Reversed and rendered. 

Stewart Maurice and Margaret O’Connor, both New York City, 
for plaintiff. 

Henry Newton Arnold, John Tilney Carpenter and George 
Hamlin, all New York City, for defendant. 


KELLOGG, J.—This action was brought the National Surety 
Company, assignee Tucker, Anthony Co., recover from the 
defendant, president and directors the Manhattan Company, bank- 
ing corporation with which Tucker, Anthony Co. maintained 
account, the sum $14,682.59, with interest. That sum had been 
debited the account the depositor, Tucker, Anthony Co., be- 
payments made the defendant, the Manhattan Bank upon 
checks drawn the depositor favor certain payees, whose ap- 
parent indorsements the checks had been forged. 

Tucker, Anthony Co. was firm stockbrokers. had its 
employ, from the year 1918 the year 1924, bookkeeper named 
Gyory. This clerk had charge books which recorded the accounts 
customers the firm, whose names began with letters the 
alphabet between the letters and January, 1921, Gyory 
entered upon course dealing which involved the manipulation 
these accounts and the forging the names depositors checks 
drawn the firm their order. This was his practice: would 
first enter false credits depositors’ accounts under his control. 
would then notify the appropriate officer the company that 
these depositors desired checks for amounts identical with the amounts 
falsely credited. would obtain checks written and signed 
for the sums named, payable the order the depositors, and 
would receive the same ostensibly for the purpose making delivery 
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them. Instead making delivery, Gyory would forge the names 
the payees, place his own indorsements the checks, aad deposit 
them his bank deposit, the Bank America, for his 
own account. 

Between January 18, 1921, and June 19, 1923, Gyory, this 
method, obtained possession thirty-nine checks, drawn his firm 
the order twenty different customers, and, forging their indorse- 
ments thereto, deposited the same his credit the Bank 
America. The Bank America, guaranteeing the indorsements, 
presented these checks the defendant Manhattan Bank, and obtained 
payment thereof. The amounts paid were charged the Manhattan 
Bank Tucker, Anthony Co. Discovery the forgeries was not 
made that firm until January, 1924. Thereafter the firm assigned 
the plaintiff its cause action against the defendant bank recover 
the sum $14,682.59, the aggregate the amounts charged. 

The defendant Manhattan Bank does not dispute that, proving 
these facts, the plaintiff made prima facie case liability, the 
part the bank, for the recovery the amounts charged against 
the depositor. has defended the grounds: (1) That account 
stated between the bank and its depositor bars recovery; (2) that 
the depositor’s negligence estops from making the claim; and (3) 
that the depositor’s negligence caused damage the defendant bank. 

The account stated between the parties: the close each 
month, from January, 1921, June, 1923, the Manhattan Bank re- 
turned its depositor, Tucker, Anthony Co., all the checks drawn 
that firm which had been presented and paid during the 
month. This was accompanied statement account showing 
the amounts deposited and the checks paid. the request the 
bank, Tucker, Anthony Co. each month returned writing 
acknowledging the receipt the vouchers and statement and the 
the statement. Harley Eleventh Ward Bank, 
depositor, and acquiscence therein the depositor with full knowledge 
the facts, made out stated which was The 
same principle was under Shipman Bank State 
St. Rep. 821. was there said, however: ‘‘The statement the ac- 
made the defendant the plaintiffs, from time time, the 
balancing the bank passbook, and the return the same the 
plaintiffs with the vouchers, including, they did, the checks 
troversy, with the forged indorsements thereon, constitute obstacie 
the maintenance this action the plaintiffs, they were ignorant 
the facts and under which the checks were issued and 
put 
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662, 109 1083, depositor had signed statement acknowledging 
the correctness account, which debited the plaintiff check 
which the name the plaintiff maker had been forged. 
was held that the plaintiff might have recovery for the amount 
the check which had been improperly charged against his account. 
When the statements, itemizing the accounts for the months between 
January, 1921, and June, 1923, were rendered Tucker, Anthony 
Co., was ignorant the fact that checks, upon which the names 
the payees had been forged, were included therein. Consequently, 
the defense account stated cannot prevail. 

The depositor’s negligence: urged that the depositor, Tucker, 
Anthony Co., was negligent not making prompt discovery 
the forged indorsement upon its check January 18, 1921, immedi- 
ately upon the return the defendant bank the canceled vouchers 
for January and the rendering its statement account for that 
month. The clerk, Gyory, who forged the indorsement, although 
possessed assets, was then indebted his employer the 
$26,000. placing forged indorsement the payee’s name 
upon the back the January check, well making all forged 
indorsements upon subsequent checks, Gyory made attempt 
simulate the handwriting the payee. the instance every 
check forged him placed his own indorsement beneath the 
forged indorsement. Clearly, Tucker, Anthony Co. had some 
either upon the receipt the bank’s statement for January 
upon the receipt some subsequent monthly statement, examined 
the indorsements the returned checks, its suspicions would have 
been aroused. had then examined the accounts kept Gyory, 
the falsity the entries made would have been detected, and the 
story the forgeries would have been revealed. The difficulty that 
duty rested upon the depositor, upon the return its vouchers 
the bank deposit, examine the indorsements upon the checks 
order discover whether the signatures indorsed were genuine. 
Welsh German American Bank, 424, Am. Rep. 175; 
Shipman Bank State New York, supra. Welsh German 
American Bank, supra, the decision correctly expressed the 
headnote, follows: ‘‘A depositor owes duty bank requiring 
him examine his pass-book returned checks with view the 
detection forgeries the indorsements; has right assume 

the bank before paying his checks will ascertain the genuineness 
the indorsements.’’ 

the respect charged, therefore, the conduct Tucker, Anthony 
Co. was wise negligent. also urged that Tucker, Anthony 
Co. was guilty negligence not giving prompt notice the 
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Manhattan Bank its discovery the forgeries. the record 
stands, discovery was made January, 1924; the forgeries were 
not reported the bank until October, 1924. agree that the 
conduct the depositor this respect, was negligent. 
529; Leather Mfrs. Nat. Bank Morgan, 117 96, Ct. 657, 
661, Ed. 811; Murphy Metropolitan Nat. Bank, 191 Mass. 
159, 693, 114 Am. St. Rep. 595; Pratt Union Nat. Bank, 


Estoppel negligence: estoppel arising from negligence, 
has been said Mr. Bigelow: ‘‘It clear, however, that cases 
estoppel arising out negligence without representation must 
(Bigelow Estoppel [5th Ed.] 653); and Mr. 
Cababe: ‘‘It may going too far say that, the nature things, 
there can such cases; will suffice say that negligence 
can only have any specific efficacy giving rise estoppel, 
those rare cases which proximately causes another believe 
the existence facts, although [the negligence] does not amount 
the other hand, Mr. Ewart has said that ‘‘cases estoppel 
carelessness are not present uncommon,’’ and that people guilty 
negligence are ‘‘punished sometimes damages, and sometimes 
Estoppel, 122. The same author has said 
that there can estoppel without misrepresentation; that there 
chargeable the careless party, since estoppel would ensue from 
the misrepresentation alone; that estoppel negligence arises only 
the carelessness one person and the misrepresentation 
that is, cases assisted page 121. 

The principle estoppel carelessness has recently received 
recognition this court Gutfreund East River Nat. Bank, 251 
forgery clerk, named Hunold, through signing checks written 
the clerk that false initials might inserted blank spaces 
left before the names payees, designated the checks their 
surnames alone. ‘‘The spaces left the check facilitated the forgery 
Hunold. They were left him for the purpose enabling 
him accomplish the stating the grounds the decision 
Young Grote, [1827] Bing. 253, Judge Pound said that they 
resolved themselves into ‘‘the principle that, the negligence 
the depositor the cause the payment the bank forged 
may not, set the invalidity the paper which has 
induced the bank act genuine. This principle rests primarily 
the doctrine true that the particular instance 
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the doctrine negligence was not applied defeat 
recovery the depositor. was not applied for the reason that 
the bank was itself negligent and could not have been misled 
the negligence the depositor; the court remarking: ‘‘Mere negli- 
gence the part the depositor ought not relieve the bank, unless 
the bank has been misled the negligent Otherwise, the case 
would have presented typical instance for the application the 
doctrine estoppel carelessness. The depositor, his negligence, 
assisted forger make the bank deposit forged representa- 
tion genuineness, and thereby caused the payments the forged 
checks made. There was thus before the court true example 
what Mr. Ewart has termed 
from which, had the bank been misled, estoppel might have re- 
sulted, and the case was treated the court. 

has been held that depositor owes the duty his bank 
deposit examine the paid checks periodically returned him 
the bank with statement the account between the parties; that 
must verify the writings upon the face the vouchers reference 
his notations made upon the stubs his check book; that, such 
examination and reference would reveal previous forgery, the 
neglect the depositor make known might result relieving 
the bank from making restoration unauthorized payments, charged 
his account, upon checks similarly forged and subsequently pre- 
sented. Leather Mfrs. Nat. Bank Morgan, supra; Critten 
Chemical Nat. Bank, supra. The Supreme Court the United 
States, the first the two cases, and this court, the second 
while holding that depositor owes duty make such 
investigation, and negligent fails therein, differed the 
consequences which might follow from the negligence. The Supreme 
Court held that such depositor would estopped his careless- 
ness from asserting right recovery; this court said that the bank 
deposit might offset against the recovery the damage done 
the depositor’s negligence. the first case the Supreme Court 
said: ‘‘In other words, parties stated account may estopped 
their conduct from questioning its the second 
ease this court said: ‘‘While hold that this duty rests upon the 
depositor, are not disposed accept the doctrine asserted 
some the cases, that, negligence its discharge failure 
and notify the bank, the depositor either adopts the checks 
genuine and ratifies their payment estops himself from asserting 
that they are And said: ‘‘Nor, the question were 
open one this state, would deem the rule estoppel 
that ratification just 

the Critten Case there was estoppel, although the negli- 
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gence the depositor related previous forgeries, discovery 
which, reported the bank deposit, might well have prevented 
loss, causing the bank withhold payments upon forged checks 


presented. the case now before all the forged 


checks paid the bank were presented and paid before the depositor 
had been guilty neglect. The depositor neither made misrepresenta- 
tions the genuineness the checks nor assisted the forger 
make misrepresentations. clear, therefore, that, the depositor 
must suffer, the punishment inflicted cannot rest total defeat 
its claim through estoppel. For the application the doctrine 
estoppel carelessness there here room. 

Damages through negligence: Although the defense estoppel 
not available, may well that the defendant bank deposit 
has cause action negligence offset recovery the plaintiff 
depositor. Thus, the Critten Case was said: ‘‘If the depositor 
has his negligence failing detect forgeries his checks and 
give notice thereof caused loss his bank, either enabling the 
forger repeat his fraud depriving the bank opportunity 
obtain restitution, should responsible for the damage caused 
his default, but beyond this his liability should not extend.’’ 

our case the depositor was negligent that failed make 
prompt disclosure the bank the forgeries after their discovery. 
does not follow from this that the bank has cause action 
against the depositor. the extent only that the bank has been 
damaged can have relief. ‘‘Moreover, see reason why the 
bank should entitled anything more than indemnity for the 
loss the depositor’s negligence has caused Critten Chemical 
Nat. Bank, supra. Damage may not presumed, and the burden 
establishing rests upon the bank. Chemical Nat. 
Bank, supra; Murphy Metropolitan Nat. Bank, supra; Pratt 
Union Nat. Bank, supra; Janin London San Bank, 
Cal. 14, 1100, 320, Am. St. Rep. 82; Hauseman- 
Spitzley Corporation American State Bank, 205 Mich. 268, 171 
543; Kenneth Inv. Co. National Bank Republic, Mo. App. 
bank; that must affirmatively shown.’’ Pratt Union Nat. Bank, 
supra. 

true that Leather Mfrs. Nat. Bank Morgan, supra, 
was said that bank deposit need not show specific damage resulting 
from depositor’s delay reporting forgeries; that was enough 
that might prejudiced thereby its pursuit the forger 
secure restitution. must remembered, however, that the court 
was applying the case hand the principle estoppel and not 
negligence. The court itself remarked that its ruling would 
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otherwise were the bank seeking recover damages negligence; 
that such case ‘‘an inquiry the damages money actually 
sustained the bank’’ would proper. have seen, the 
doctrine estoppel may not applied case this character, 
that the statements made the court, the case referred to, 
are not appropriate. 

the Critten Case the forged writings were upon the faces 
the checks, and the forgeries would have been discovered com- 
parison the returned checks with the check book stubs. was 
case, therefore, where the depositor should have known the 
forgeries when the account was first balanced and the checks re- 
turned. far the bank was induced the silence the 
depositor make payment forged checks subsequently presented, 
the damage resulting from the depositor’s negligence was definite 
and certain, for was measurable the payments made. The 
depositor did not report the forgeries for many months after they 
should have been discovered. this delay the bank may have been 
prejudiced its right proceed against the wrongdoer obtain 
restitution payments made upon the forged checks presented before 
the account was rendered. Yet the court held that the bank was not 
credit for the two checks paid before the account 
was balanced and vouchers This holding cannot ex- 
plained except upon the ground that there was proof that the 
bank had been injured the negligence the depositor not 
giving prompt notice the forgeries. 

Promptly upon its discovery the forgeries, Tucker, Anthony 
Co. caused the forger, Gyory, taken into custody. was 
indicted, and, upon plea guilty, was sentenced confinement 
state’s prison. Gyory was without financial resources. had 
money, property any kind. Moreover, have stated, was 
then indebted his employer the sum $26,000. does not 
appear that the bank, promptly notified, could have taken other 
more effective proceedings obtain restitution than were taken 
its depositor. does appear that Gyory, prior the imposition 
sentence upon him, offered make payment $2,000 part 
restitution, and that the offer was refused. may that, upon 
new trial, proof might forthcoming that the defendant bank, 
this extent, might have obtained reimbursement, promptly notified 
its rights proceed against Gyory. However, think other- 
wise appears that injury befell the bank through the default 
the depositor. 

the Critten Case was said: ‘‘In the present case, check 
altered Davis from the sum $22 $622 was paid the de- 
fendant the Colonial Bank, which Davis had deposited it. 
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Against that bank the defendant has ample recourse.’’ The court 
then proceeded state that if, because their negligence, the plain- 
tiffs might not recover from the bank deposit, that bank could not 
recover from the Colonial Bank, which had guaranteed the genuine- 
ness the check; that the Colonial Bank, which the plaintiffs owed 
duty, would thus relieved because the had neglected 
duty owed third party, the bank deposit. The court said: 
rule which might operate relieve that bank from the liability 
assumed when collected altered check, merely because the 
plaintiffs failed their duty, not it, but third party, should 
not upheld.’’ 

point fact the bank deposit was held liable for the amount 
the check paid the Colonial Bank other grounds than those 
suggested the words which have quoted. The bank, under the 
doctrine explicitly laid down the case, was responding the cause 
action the plaintiffs, with claim for damages occasioned 
their negligence. This claim, like that any plaintiff negligence 
action, was not maintainable the bank itself had been contributorily 
negligent. had thus been negligent since, prior its payment 
the Colonial Bank check, had cashed forged check the de- 
positor, upon which erasures and alterations, apparent any beholder, 
had been made. this was the point decided, the quoted remarks 
were undoubtedly obiter dicta. 

When depositor fails warn his bank forgeries committed, 
after discovery thereof should have been made him, his neglect 
primary cause contributing the loss incurred the bank, when 
pays out moneys upon checks similarly forged which are subse- 
quently presented. cause action, recover damages from the 
depositor, for the original wrong thus done, accrues the bank 
immediately upon its payment the fraudulent checks. are not 
disposed think that the fact that the bank deposit has secondary 
remedy, against bank presenting the checks and obtaining their 
payment, upon guaranty written subsequently the commission 
primary wrong, ought defeat the cause action and acquit 
the wrongdoer liability for the tort, originally contributing the 
loss. the other hand, the depositor’s failure give prompt notice 
discovered forgeries, checks paid prior the discovery, self- 
evidently not the cause the damage done the bank their 
payment. There the default may have occasioned, not the loss the 
moneys, but impairment the remedy procure restitution 
from the forger the amounts paid. This wrong committed sub- 
sequently the perpetration the forgeries, the writing the 
guaranties, and the incurrence loss through payment the 
checks. the moment the commission the wrong, the bank 
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already possessed two causes action secure against loss 
arising from the payments made. One the slender reed cause 
action against the forger procure restitution; the other all- 
sufficient remedy against responsible bank upon its express guaranty 
the genuineness the writings. The failure the depositor may 
bave impaired the bank’s remedy against the forger; can 
way have impaired the least affected its remedy against the 
guarantor. such since the bank deposit has not paid out 
moneys through fault the depositor, since retains, unimpaired 
any neglect the depositor, ample remedy, obtain full reim- 
bursement for the payments made, since, for these reasons, the bank 
has suffered damage from the depositor’s neglect, therefore, the 
bank has action against the depositor, with which may 
offset the damage incurred him through its unauthorized act 
making the payments. this extent the dicta the Critten Case 
should receive application. 

our since the defendant the Manhattan Bank has 
remedy over against its guarantor, the Bank America, whereby 
will reimbursed for all the moneys which has paid out upon the 
forged indorsements, think cannot justly maintain that has 
been injured the negligence its depositor delaying report 
the forgeries after actual discovery thereof. Therefore the plaintiff 
should have recovery full for the unauthorized payments. 

The judgments should reversed and judgment directed for the 
plaintiff full for its with interest and costs all the courts. 


BANK NOT HOLDER DRAFT FOR VALUE 


First National Bank Shreveport Capital City Petroleum Products, 
Inc., Court Appeals Louisiana, 124 So. Rep. 849 


Where bank discounts draft for the drawer, whose title 
defective, the bank, order recover the draft against the 
drawee, must show that acquired title the draft for value, 
where appears that the instrument was complete and regular 
its face, and that the bank came into possession good 
faith before maturity. Where appears that the bank credited 
the account the drawer with the amount the draft, reserving 
the right charge back the amount against the drawer’s account 
the draft returned unpaid, and further appears 


similar decisions see Banking Law Journal Digest (Third 
Edition) §496. 
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that the drawer has not drawn against the credit, the bank has 
not acquired title the draft for value. 


Suit the First National Bank Shreveport against the Capital 
City Petroleum Products, Incorporated. Judgment for plaintiff, and 
defendant appeals. Reversed and rendered. 

Battle, Baton Rouge, for appellant. 

Taylor, Porter, Loret Brooks, Baton Rouge, for appellee. 


MOUTON, J.—On September 11, 1928, the Brown-Mason Oil 
Company drew draft trade acceptance the defendant, the 
Capital City Petroleum Products, Incorporated, payable days after 
date. Embodied the draft the following line print: 


obligation the acceptor this bill arises out the pur- 
chase goods from the drawer.’’ 


Across the face the draft, dated September 11, 1928, appears 
the following: 


accept this draft without qualifying conditions paid 
maturity. Payable Louisiana National Bank. Location 


Bank, Baton Rouge, La.; Capital City Petroleum Products Company, 
Inc. Carney, President.’’ 


The Brown-Mason Oil, drawer the draft, went into the hands 
receiver before its maturity. The draft was for the purchase 
oil from the Brown-Mason Oil Company, indicated 
the line which printed the instrument, above reproduced. The 
oil was never delivered the defendant company, purchaser 
the oil, and the drawee. 

This suit brought against defendant, drawee, for $1,062.55, 
face value the draft, with legal interest, plaintiff bank, alleging 
itself the holder and owner thereof, due course, for valu- 
able consideration, and before maturity. The defense the Capital 
City Petroleum Company that plaintiff not holder and owner 
the draft due course. Judgment was rendered favor 
plaintiff for the amount claimed, from which defendant prosecutes 
this appeal. 

28, Act No. 64, 1904, says that failure consideration 
matter defense against any person not holder due course. 
the oil was never delivered, there was between the Brown-Mason 
Oil Company, vendor, and defendant, vendee, total absence 
failure consideration, which, under the section the statute re- 
ferred to, legal defense, ‘‘against any person not holder due 
against the defendant company, the title the Brown- 
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Mason Oil Company the draft was defective, there was con- 
sideration for it. 

constitute notice infirmity defect the title the 
person negotiating the instrument, section said act says: 


person whom negotiated must have had actual 
knowledge the infirmity defect.’’ 


The evidence does not show that plaintiff bank knew that the 
oil had not been delivered defendant company, had any know- 
ledge the defect infirmity the draft. also appears that the 
instrument was complete and regular its face, and had come into 
the hands plaintiff bank before its maturity. There nothing also 
indicate that plaintiff did not come possession the draft 
good faith. There is, however, another essential requirement under 
section said act constitute holder due course, and that 
is, must holder for value. 

this case, appears that the title the Brown-Mason Oil 
Company, which negotiated the instrument, was defective under 
section said act, the burden was plaintiff show that had 
acquired title the instrument for value, that one the sacra- 
mental and indispensable requisites constitute the acquisition 
one due course. 

The vital question here therefore whether not plaintiff 
acquired the draft question, for value? acquired, there was 
transmission transfer title plaintiff from the Brown-Mason 
Oil Company, otherwise there was not, and plaintiff was not holder 
owner due course alleged its petition. 

Brown, vice-president the Oil Company 
the time plaintiff came into possession the draft, says conducted 
the negotiations with the bank reference the instrument, that 
the amount the draft was placed the bank the credit the 
Brown-Mason Oil Company which represented, and that got 
value for it. 

Young, vice-president the bank, and McPherson, 
assistant vice-president, both testify the same effect, and say that 
the draft was discounted per cent. September 12, 1928, and 
that the same day credit was given the Brown-Mason Oil 
Company which had been one its regular customers for period 
seven eight years. would seem from the foregoing statement 
these witnesses that the bank had actually acquired title the draft. 

The record shows, before stated, that the bank had had con- 
siderable business dealings with the Brown-Mason Oil Company. 
testifying about the business relations between the bank and the Oil 
Company, McPherson, assistant vice-president the bank, said 
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was the the bank charge the account the oil company 
with the trade acceptances similar the one question, when they 
were returned, unpaid. The testimony Young, vice-president 
the bank, the same effect, though not clearly stated. This 
reservation which gave the bank the privilege charging the oil 
company with the drafts that were returned unpaid shows that 
did not make, nor intend effect, outright purchase thereof when 
gave credit therefor the oil company. The amounts credited 
the oil company, its depositor, constituted checking account. 
were shown that the oil company had drawn against the amount 
the trade acceptance under discussion, amount 
which had included that item, the bank would have acquired title, and 
would have been invested with the ownership the draft, notwith- 
standing the reservation which have referred. 

was held majority this court rehearing the 
Holmes Barnes Shawnee Milling Company, La. App. 
392, wherein large number authorities were reviewed. that 
the writer this opinion dissented because certain restric- 
tions which the bank had placed the handling the draft contested 
therein, but recognized the principle that the bank could have acquired 
the ownership the draft parting with its money the amount 
excess the draft. 

the instant case there proof whatsoever show that any 
draft for any amount was drawn the Brown-Mason Oil Company 
the bank, after the credit had been placed its books. 
therefore plain that the only consideration the part the bank 
was place the credit its books favor the oil company 
with the right reserved charge the amount back the oil com- 
pany, the draft was not paid. This simple process did not and 
could not transmit ownership. 

The record shows that the oil company had been customer the 
bank for several years, and was debt for sum exceeding 
$30,000. Hence there was here pre-existing debt favor the 
bank. This pre-existing debt constituted value, and could have 
formed consideration the bank had applied the amount the 
draft thereto. Act No. 64, 1904, 25. There was contract between 
the parties that effect, and proof claim the bank that 
the credit given for the draft had been applied. the contrary, 
the proof shows that the draft contest, like all similar drafts, 
case was returned unpaid, was charged back the oil com- 
pany. Such reservation precludes the idea that the draft was 
applied the pre-existing debt; and the fact that there proof 
that effect. 

passing this issue title, with due consideration 
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the words incorporated the draft that the obligation the 
acceptor the bill arose out the purchase oil, and the 
acceptance defendant company the face the draft, which 
says, without disqualifygng conditions paid maturity. What- 
ever may the legal effect such stipulations, cannot away 
with the necessity showing that plaintiff bank acquired the draft 
for value. This proof was absolutely necessary establish owner- 
ship the plaintiff, without which not holder due course, 
and its rights are therefore subject all the equities between the 
drawer and the drawee the instrument which show that there was 
consideration for the draft, defense which defendant, the drawee, 
had right, under section said act, urge against plaintiff 
not holder due course. This defense should have been upheld; 
plaintiff having right recover. 

therefore ordered and decreed that the judgment appealed 
from be, and hereby, avoided and reversed; and that the demand 
the plaintiff rejected its cost both courts. 


PAYMENT CERTIFICATE DEPOSIT 
UNAUTHORIZED INDORSEMENT 


Endlich Bank Black Creek, Supreme Court Wisconsin, 227 
Rep. 866 


The Bank Black Creek issued its certificate deposit pay- 
able the order the administrator estate. The adminis- 
trator’s attorney, without authority, indorsed the certificate and 
deposited his personal account the First National Bank 
Appleton. bank indorsed the certificate, guaranteeing all 
prior indorsements, and collected from the Bank Black 
Creek. action brought the administrator against the 
Bank Black Creek, which the Appleton Bank was made 
party defendant, was held that the payment the Bank 
Black Creek the Appleton Bank did not discharge the Bank 
Black Creek from liability the administrator for the reason 
that the Appleton Bank had right receive payment. The 
latter bank had title the certificate the administrator’s 
attorney had authority indorse the certificate receive 
money upon it. was further held that the Appleton Bank was 
liable the Bank Black Creek reason its guaranty 
all prior indorsements. Under these was held 
that judgment favor the plaintiff against the Appleton 
Bank was justified. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 994. 
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Action commenced the 6th day February, 1928, Julius 
Endlich, administrator with the will annexed the estate Jacob 
Endlich, deceased, against the Bank Black Creek recover the 
amount deposit. Upon motion the Bank 
Black Creek the First National Bank Appleton was made party 
defendant, and the Bank Black Creek filed cross-complaint against 
the First National Bank. From judgment rendered favor the 
plaintiff against the First National Bank Appleton the 13th day 
April, 1929, the First National Bank Appleton brings this 
appeal. 

During his lifetime Jacob Endlich was the owner 
secured mortgage real estate the neighborhood the 
village Black Creek. Prior his death executed satisfaction 
said mortgage and deposited the Bank Black Creek, with 
instructions deliver the same upon payment the amount due 
the note and mortgage. After his death, Julius Endlich was appointed 
administrator with the will annexed his estate. Julius Endlich 
employed one Behnke, attorney law the city Apple- 
ton, render necessary legal services the probate the estate. 
Behnke learned that this satisfaction had been deposited with the 
Bank Black Creek. induced the owner the premises, who 
had assumed and agreed pay the mortgage, repair the Bank 
Black Creek with him and pay the amount due the note and 
mortgage. Upon payment the amount due, Behnke requested the 
Bank Black Creek deliver him certificate deposit for 
the amount due. The bank issued its certificate deposit the 
sum $2,099.74, payable the order Julius Endlich, adminis- 
trator, and delivered the same Behnke. The next day Behnke 
indorsed this certificate, ‘Julius Endlich, Administrator Julius End- 
lich Estate, Behnke, His Attorney,’’ and below this his 
personal indorsement, ‘‘C. Behnke,’’ and deposited his 
personal account the First National Bank Appleton. The First 
National Bank Appleton indorsed the certificate: ‘‘Pay any bank 
banker order (all prior indorsements guaranteed). First Na- 
tional Bank Appleton, Wisconsin, Wissman, Cashier’’—and 
forwarded the same the Bank Black Creek for collection. The 
latter bank honored the and credited the First National 
Bank with the amount thereof. Behnke failed advise the adminis- 
trator this transaction and appropriated the proceeds his own 
use. The certificate was dated December 27, 1926, deposited 
Behnke the next day, and was forwarded the First National Bank 
and paid the Bank Black Creek due course. 

This action was commenced the administrator against the 
Bank Black Creek recover the amount said certificate 
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deposit. Upon motion the Bank Black Creek the First Na- 
tional Bank Appleton was made party defendant. The Bank 
Black Creek filed cross-complaint against the First National Bank 
Appleton, demanding judgment against case judgment 
recovered against the plaintiff. The summons and complaint 
was amended make the First National Bank Appleton 
party defendant, but the complaint set forth cause action 
against the First National Bank and claimed judgment against 
it. Julius Endlich, administrator with the will annexed the 
estate Jacob Endlich, deceased, Julius Endlich, and 
Hoops, the owner the mortgaged premises, were made parties 
the action, but the issues them need not set forth. The 
court rendered judgment favor the plaintiff and against the 
First National Bank Appleton for the amount the certificate 
deposit, together with interest, costs, and disbursements, and dismissed 
plaintiff’s complaint against the Bank Black Creek, with costs 
against the plaintiff. From the judgment rendered the First 
National Bank Appleton appeals. 

Frank, Wheeler Pelkey, Appleton, for appellant. 

Albert Krugmeier and Joseph Witmer, both Appleton, for 
respondent Bank Black Creek. 

Benton, Bosser Tuttrup, Appleton, for respondent Endlich. 


OWEN, J.—Doubtless the plaintiff should have recovered 
its complaint against the Bank Black Creek. The deposit that 
constituted the debtor the plaintiff. order discharge 
this debt was incumbent the bank pay the amount thereof 
some one authorized receive it. elementary that payment 
person having right receive the money does not discharge 
the debt. Lochenmeyer Fogarty, 112 Ill. 572; German- 
American National Bank, 111 Minn. 313, 127 
(N. 67. not claimed that Behnke had authority indorse 
the certificate receive the money upon it. Lacking this authority, 
conveyed title the certificate the First National Bank 
Appleton. The payment the certificate the First National 
Bank Appleton the Bank Black Creek did not discharge 
its indebtedness the plaintiff, and the plaintiff should have been 
permitted recover his complaint against the Bank Black 
Creek. equally clear that the Bank Black Creek was entitled 
recover from the First National Bank Appleton upon the 
obligation assumed that bank when expressly guaranteed all 
prior indorsements, if, indeed, would not entitled recover 
the theory that the First National Bank Appleton had received 
moneys which was not entitled. First National Bank United 
States National Bank, 100 Or. 264, 197 547, 479. 
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The difficulty with the whole situation was that Behnke had 
authority indorse the certificate. This lack authority should 
have received the consideration the First National Bank Apple- 
ton. was much position ascertain whether Behnke 
had this authority than was the Bank Black Creek. When the 


First National Bank Appleton gave Behnke for the 


the certificate and permitted him check out for his individual 
purposes, had knowledge that Behnke was not cashing the certi- 
for the benefit the plaintiff. Although was the duty the 
Bank Black Creek ascertain whether Behnke had authority 
indorse the certificate, reason perceived why could not rely 
upon the guaranty the First National Bank Appleton that the 
indorsement was regular. see escape from the liability the 
First National Bank Appleton the Bank Black Creek, either 
upon its guaranty the indorsement upon the theory that had 
obtained money which was not entitled. Upon the authority 
Aebi Bank Evansville, 124 Wis. 75, 102 329, 
964, 109 Am. St. Rep. 925, the First National Bank Appleton 
was the owner the certificate, should make any difference 
whether was the owner holder for collection. United States 
Fidelity Guaranty Co. Forest County State Bank (Wis.) 227 
27, does not overrule the doctrine announced that 
the latter case was held that the transaction there under considera- 
tion was not intended and did not constitute sale negotiation 
the instrument due course between the parties. Furthermore, 
Evanson Waukesha National Bank, 189 Wis. 170, 207 415, 
conclusively establishes liability the First National Bank 
Appleton directly the plaintiff upon the theory that had con- 
verted plaintiff’s property. 

The laches the plaintiff, based upon his delay bringing the 
action, urged defense both banks. This has sometimes 
been considered material consideration, where drawee seeks 
recover money paid out forged instrument. The right recover 
such eases rests upon equitable principles inappreciable 
extent. That not the case here. The plaintiff was the owner 
this certificate deposit. represented debt owing him the 
Bank Black Creek. laches his part short the statute 
limitations could defeat his right recover. 

The only difficulty find with the case the form the judg- 
ment. That dismisses the complaint against the Bank 
Black Creek, with costs against the plaintiff. The plaintiff has filed 
notice review this portion the judgment. does not 
press the matter, unless his judgment against the First National 
Bank Appleton reversed. Although plaintiff has not asked for 
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judgment against the First National Bank Appleton, the evidence 
supports the judgment. view the fact that the First National 
Bank Appleton the one ultimately liable, and plaintiff satisfied 
with the judgment against it, conclude not disturb it. How- 
ever, the judgment for costs favor the Bank Black Creek 
against the plaintiff cannot stand. The judgment will modified, 
striking out that part thereof awarding costs the Bank Black 
Creek against the plaintiff, and, modified, will affirmed. 
Judgment modified, indicated the opinion, and, modified, 
affirmed. Respondents recover costs. 


SALE NOTE CASHIER BANK 


Moseley Smith, Kansas City, Mo., Court Appeals, Rep. 
637 


The Missouri statute which forbids the cashier bank 
indorse, pledge, any notes received the bank for 
money loaned without authority previously given the board 
directors, does not prohibit the sale note the cashier for 
face value. Where the cashier sells note for the face value, which 
received the bank, the sale and delivery transfers equitable 
title the note the buyer; and the assignment the note 
the buyer vests the assignee the same title and rights that the 
buyer had. 


Action Jack Moseley against Smith. Judgment for 
and plaintiff appeals. Affirmed. 

Cave Cuthbertson, Fulton, and Fry Hollingsworth, 
Mexico, Mo., for appellant. 

Baker Baker, Fulton, for respondent. 


ARNOLD, J.—This action seeking recover the sum 
$1,450 paid plaintiff defendant for certain promissory note. 

The facts are that June 1923, one Boyd executed and 
delivered the Auxvasse Bank Auxvasse, Mo., his demand promis- 
sory note for the sum above mentioned per cent. compound 
interest. This note was given renewal note notes previously 
given Boyd the bank for borrowed money. 

About August 15, 1924, defendant was possession the note 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 876. 
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question, and represented himself the holder thereof under 
indorsement the Auxvasse Bank, follows: 


value received hereby assign the note Smith 
and guarantee payment Auxvasse Bank, 
Stokes, Cashier.’’ 


appears that defendant induced Boyd have his wife, Minnie 
Boyd, sign said note comaker, and give second deed 
trust certain land owned Boyd, secure the payment thereof. 
About May 1925, defendant, still possession the note, sold 
and delivered same plaintiff for $1,450, indorsing said note without 
recourse. the time this alleged transfer the note, bore the 
following indorsement defendant: ‘‘Interest paid 
After receiving the note plaintiff made two entries thereon, crediting 
same with interest for the years 1925 and 1926, but plaintiff claims 
received only $50 from the maker. 

evidence that shortly before the institution this suit 
plaintiff consulted Mr. Hollingsworth, one his present counsel, 
about bringing foreclosure proceedings enforce collection under 
the second deed trust above mentioned, and then, for the first time, 
learned that his title thereto was questioned. few days prior 
the filing this action, plaintiff made demand defendant for the 
return the $1,450, which was refused, and about January 1928, 
this suit was instituted recover the amount with simple interest 
from May 14, 1925. 

The petition alleges that the time defendant undertook sell 
and transfer said note plaintiff, defendant had title thereto, 
and therefore had conveyed title plaintiff; that, consequently, 
defendant had received and from plaintiff the said sum $1,450 
without giving any consideration return therefor. And the peti- 
tion contains the offer plaintiff lodge the note with the clerk 
the for the use and benefit any person who might establish 
his title thereto. 

The answer is, first general denial; second, claim title 
indorsement the Auxvasse Bank resolution its board 
directors, under date March 1924; third, that, fact, plaintiff 
had paid said note and had not bought the same; fourth, that plain- 
tiff was estopped from maintaining this suit reason certain acts 
and conduct the part himself and Boyd, coupled with other 
allegations which, motion plaintiff, were stricken from the 
answer and need not stated here. 

There are some undisputed facts disclosed plaintiff’s evidence 
which should First, since coming into possession the 
note plaintiff has collected and the back thereof interest 
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for the years 1925 and 1926. Second, one except plaintiff has 
ever questioned plaintiff’s title the note, and the question was not 
raised until after plaintiff had been possession thereof for three 
years. Third, that neither prior to, nor the time filing the suit 
was there any offer plaintiff return the note. Even when the 
original petition was filed the note was neither tendered into court 
nor defendant. And, fourth, since the filing the suit and 
the day the cause went trial, plaintiff filed his amended petition 
containing the following allegation: ‘‘And plaintiff here and now 
tenders into court and offers lodge with the clerk this court 
the promissory note above described for the use and benefit any 
person persons whomsoever that may establish his their owner- 
ship appears also that during the course the trial, 
the same language used the clause the amended petition quoted 
above, plaintiff made the same tender. time has plaintiff 
offered return the note defendant, but denies defendant’s right 
thereto. respect the matter tender, plaintiff contends that 
the proposed tender into court was objected and refused de- 
fendant, not upon the ground that was not absolute tender, but 
that the note had been materially changed since its original execution, 
that the name Minnie Boyd had been added thereto co- 
maker; and this notwithstanding the fact defendant admitted the 
signature Minnie Boyd thereto was obtained his instance 
while the note was his possession. 

The pleadings consisted the petition, amended, and the 
answer above mentioned. The reply was general denial. The cause 
was tried special judge without the aid jury. Evidence was 
heard and the cause taken under advisement. May 23, 1928, the 
eourt announced its findings favor defendant accordance with 
letter written May 1928, the special judge who heard the 
cause, and was agreed said letter should become part the 
record. Judgment was accordingly entered. The said letter 
follows: 

1928. 

Humphreys, Cireuit Clerk, Fulton, Sir: 
the Jack Moseley vs. Smith, tried and submitted 
briefs some time ago, have reached the following conclusions: 

section 11762 Rev. St. 1919 forbids the cashier bank 
endorsing, pledging any notes received for 
money loaned, without first having authority record therefor, given 
the board directors; 

under said section the endorsement the note question 
without such previous authority was null and void; 

said section its present form, however, does not prohibit 


the sale such note for face value; 
negotiable note such the one question may trans- 
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ferred without written endorsement and the sale and delivery the 
eashier for the face value received the bank transferred the 
equitable title the note the defendant. Rev. St. 1919, 

under our code the holder such title note being 
the real party interest, may sue upon it. Rev. St. 1919, 1155; 
Bennett Pound, Mo. 598. 

the assignment the note the defendant plaintiff 
vested plaintiff the same title and rights that defendant had; 

should the bank invoke the statute for the benefit its 
asserting legal title the note equity would least 
require that refund the amount paid for the note which had 
received and used. Plaintiff cannot complain such situation. 
regard what said Bank Welpman, 284 177, about the 
effect the deletion the word ‘sell’ from the statute (Sec. 11762) 
1915 dictum and not binding authority. 

when plaintiff elected avoid his contract 
purchase, account the illegality defendant’s title the note, 
became his duty restore defendant the status occupied 
immediately before the contract; plaintiff had possession the note 
under claim ownership prior the contract. The note should 
have been tendered back defendant. mere tender into court 
without petition asking that reputed claimants required inter- 
plead would not sufficient. Again, such rescission must 
toto. appears that plaintiff retained payment more interest 
received him from the maker the note. This fact also made 
the tender insufficient. 

foregoing views make unnecessary pass upon other 
questions raised the 

finding for defendant will entered the next term. 

furnish attorneys each side copy this letter. 


timely motion for new trial was overruled, and plaintiff has 
appealed. 

his assignments error plaintiff asserts the court erred 
holding: ‘‘(a) That Sec. 11762 1919 does not prohibit the 
sale such note for face value. (b) That negotiable note such 
the one question may transferred without written indorsement, 
and the sale and delivery the for value received the 
bank transferred the equitable title the note defendant. And 
under our code the holder such title note, being the real party 
interest, may sue upon it. (d) That the assignment the note 
the defendant plaintiff vested plaintiff the same title and rights 
that defendant had. (e) That should the bank invoke the statute 
for the benefit its creditors asserting legal title the note. 
equity would least require that refund the amount paid for the 
note which had received and used. Plaintiff can not complain 
such situation. regard what said Stover Bank Welpman 
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(Mo. App.) 284 about the effect the deletion the 
word ‘sell’ from the statute (See. 11762) 1915, dictum and not 
binding authority. (f) Furthermore, when plaintiff elected avoid 
his contract purchase, account the illegality defendant’s 
title the note, his duty restore defendant the status 
occupied immediately before the contract; plaintiff had possession 
the note under claim ownership prior the contract. The note 
should have been tendered back defendant. mere tender into 
without petition asking that reputed claimants required 
interplead would not sufficient. Again rescission must 
toto. appears that plaintiff retained payment more interest 
received him from the maker the note. This fact also made 
the tender insufficient.’’ 

agreed that the question decisive this whether 
defendant transferred title the note question plaintiff the 
time received from plaintiff the $1,450 consideration therefor. 
This involves the proper construction section 11762, Rev. St. 1919, 
now written, after the word ‘‘sell’’ has been deleted therefrom 
the amendment 1915. appears evidence that the cashier 
the Auxvasse Bank sold and delivered the note defendant 
without previous resolution the board directors the bank. 
This irregularity was attempted cured resolution the 
board after the transfer the note ratifying the sale and delivery 
thereof. This court held Bank Kirksville Sloop, 198 Mo. 
App. 225, 200 72, and Stover Bank Welpman, 284 
cit. 179, that under the facts they appear herein the defendant 
had title the note and therefore this suit defendant could 
convey plaintiff title because the absence resolution 
record authorizing the sale before the transaction took place. 

But these decisions are conflict with our opinion Cantrell 
Davidson, 180 Mo. App. 410, 168 271, and with that the 
St. Louis Court Appeals Taylor Fuqua, 203 Mo. App. 581, 
219 971. The Welpman Case was certified the Supreme 
Court, and now have the opinion that court. Stover Bank 
Welpman, (2d) 740. The opinion holds this court was 
error deciding that because the absence resolution authoriz- 
ing the sale the note prior the transaction, the sale was thereby 
void. Further, the opinion holds the indorsement note without 
recourse merely evidence the transfer from the bank and that 
the assignor not liable for the maker’s default; also, that statutes 
prohibiting indorsement, pledge, hypothecation note without 
authority bank’s board directors not extend indorse- 
ments constituting mere sale the note, citing Rev. St. 1909, 1112, 
amended Laws 1915, 146, 90, now Rev. St. 1919, 11762. 
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The opinion declares the law applicable all the facts this case, 
and must guided thereby. 

This being true, the judgment must affirmed, and 
ordered. 


RIGHT DRAW AGAINST JOINT SAVINGS 
ACCOUNT 


Porianda’s Estate, New York Surrogate’s Court, 237 
Supp. 715 


Where savings. bank depositor the account the 
names herself and another ‘‘joint account, either draw, sur- 
vivor take either party may draw during the lifetime 
both and the amount remaining deposit upon the death one 
belongs the survivor. 

this the party whose name was added the original 
depositor drew $3,000 during the depositor’s lifetime and rede- 
posited the same trust for her children. After the death the 
original depositor, was held that the $3,000 belonged the sur- 
vivor and not the estate the decedent. 


the matter the estate Mary Porianda, deceased, for the 
discovery property. Decree accordance with opinion. 

David Gorfinkel, Yonkers, for petitioner. 

Wallace Wallace, Yonkers (William Hogan, White 
Plains, counsel), for contestant. 


SLATER, S.—The decedent’s bank account the Yonkers Savings 
Bank was transferred read ‘‘Mary Porianda Annie Wrona, 
joint account, either draw, survivor take Pursuant this 
form deposit, either could withdraw from the fund, and the money 
became the property Annie Wrona upon the death the decedent. 
Section 249 the Banking Law, subdivision Moskawitz Marrow, 
251 380, 167 506. 

Another question raised because Annie Wrona, during the life- 
time the decedent, withdrew, she had the right withdraw, some 
$3,000 from the account, and made deposits thereof her own name, 
and her own name trust for her four children. Testimony was 
taken conversations had with the decedent with regard the with- 
drawal the $3,000. judgment, this testimony immaterial, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 355. 
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because the ‘‘joint which gives one the other the 
right withdraw. 

The opinion Judge Kellogg Moskowitz Marrow, supra, 
indicates clearly the right joint tenants, where deposits are made 
pursuant the Banking Law, indicating that the deposit was ir- 
revocable since vested property right therein existed. 

conclude that the decedent, originally making the joint deposit, 
transferred Annie Wrona present property interest the monies 
deposited which was never destroyed, giving Annie Wrona the right 
withdraw $3,000, any sum, and the withdrawal the balance 
deposited the bank the death the decedent. the instant 
ease, testimony was offered that would change the form the de- 
posit the time was made, and the deposit must stand ex- 
pression the true agreement pursuant section 249 the Banking 
Law. The funds controversy belong Annie Wrona and not 
the estate the decedent. 


NATIONAL BANK SUCCESSOR RIGHTS 
CONSOLIDATED STATE BANK 
TRUSTEE 


First National Bank Chattanooga Harry Chapman Company, 
Supreme Court Tennessee, Rep. (2d) 245 


state bank, having power act trustee, consolidated with 
national bank under the provisions the Act Congress 
February 25, 1927, adding new section, amendment 
the Act Congress November 1918. the time the 
consolidation the state bank was trustee under trust deed con- 
veying real estate secure the payment certain notes, with 
power sale case default. was held that the national 
bank the rights and title the state bank trustee 
under the trust deed. 


Proceedings under the Declaratory Judgment Statute between 
the First National Bank Chattanooga and others and the Harry 
Chapman Company and others. Appeal from the decree. Affirmed. 
Williams Frierson, Chattanooga, for complainants. 
Foust, Chattanooga, for defendants. 


similar decisions see Banking Law Digest 
Edition) 377. 
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GREEN, J.—This proceeding was brought under the Declara- 
tory Judgments Statute (Pub. Acts 1923, 29), and the question 
presented whether national bank with which state bank has 
been consolidated succeeds, virtue the consolidation, the 
rights and title the state bank trustee under trust deed con- 
veying real estate secure the payment certain notes, with power 
sale case default. 

The Chattanooga Savings Bank Trust Company was Tennessee 
corporation engaged the banking business with power act 
trustee and other fiduciary capacities. January 29, 1929, this 
institution consolidated with the First National Bank under the pro- 
visions Act Congress passed February 25, 1927, adding 
new section, amendment the Act Congress November 
1918 (12 USCA 34a). All assets the state bank were turned 
over the national bank, and the ceased the transaction 
business. 

Previous this consolidation, Smith and wife conveyed 
the Chattanooga Savings Bank Trust Company, trustee, 
described real estate Chattanooga secure the payment series 
notes favor Harry Chapman Company, aggregating 
$3,529.13. The trustee was authorized upon default, after due ad- 
vertisement, offer the land for sale for the satisfaction the 
indebtedness secured. Smith and wife are now default the 
payment their notes, and the First National Bank proposing 
advertise and sell the land according the terms the trust deed, 
claiming have succeeded the rights, title, and powers the 
trustee named the instrument aforesaid. 

Section above mentioned provides that any bank, including 
trust company, incorporated under the laws any state, may 
consolidated with national banking association, located the same 
county, under the charter any such national banking association 
under such terms and conditions may lawfully agreed upon 
the manner specified; and that all the rights, franchises, and in- 
terests such state bank ‘‘so consolidated with national banking 
association and every species property, real, personal, and 
mixed, and choses action thereto belonging, shall deemed 


transferred and vested such national banking association into 


which consolidated without any deed other transfer, and the 
said consolidated national banking association shall hold and enjoy 
the same and all rights property, franchises, and interests including 
the right succession trustee, executor, any other fiduciary 
capacity the same manner and the same extent was held and 
enjoyed such State bank consolidated with such national 
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tion the law the State under which such bank 

Referring the last sentence the section just quoted, may 
state bank with national bank, not contravention the laws 
Tennessee. Section chapter the Acts 1913 authorizes 
consolidation merger banks incorporated under the laws 
this state with other banks, upon the observance prescribed pro- 
and permission the superintendent banks. This section 
the Act 1913 has been construed authorize the consolidation 
merger banks chartered under the laws this state with 
national banking associations the superintendent banks, and 
have disposition question this 

Casey Galli, 673, Ed. 168, the Supreme Court 
sustained the power Congress authorize the transmutation 
state bank into national bank, although there was authority 
the charter the former bank the laws the state its 
incorporation change its organization. Doubtless, therefore, 
within the power Congress authorize the consolidation 
state bank with national bank the absence any state legisla- 
tion the contrary. Petition County National Bank, 
263 Mass. 444, 162 217. just seen, the laws Tennessee 
appear sanction, rather than forbid, such consolidation, remain 
silent. 

The consolidation the two corporations, generally speaking, 
being valid, the question remains the validity and effect that 
provision section undertaking make the consolidation, ipso 
facto, transfer the national bank ‘‘the right 
trustee, executor, any other fiduciary 

The maker this trust deed entered into binding contract 
whereby the Chattanooga Savings Bank Trust Company was made 
trustee under the trust deed, with right foreclosure and sale 
ease default, and the proceeds the sale were applied ‘‘first 
paying the costs and expenses this trust and its 
and the remainder the proceeds the indebtedness and any balance 
turned over the makers the instrument. property right was 
thus lawfully upon the Chattanooga Savings Bank Trust 
Company. was valuable right. Since institutions like this one 
have been empowered act trustees and other fiduciary capaci- 
ties, large part their business this nature, and much their 
ineome derived from such sources. 

Upon review the authorities, this court has said that, when 
valid consolidation merger corporations made with ‘‘trans- 
fer rights and properties, and assumption liabilities between 
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the old and new companies are effected, the new company stands 
the stead the old companies, and may enforce the rights the old 
and subjected their Miller Lancaster, 
Cold. 514. Approved Memphis Water Co. Magens Co., Lea, 
37. 


The law elsewhere declared the same effect. 


express provision the statute agreement 
consolidation, and implication the absence provision the 
the consolidated corporation succeeds and may enforce 
the rights the consolidating corporations under contracts made 
them before the Clark and Marshall Corpora- 
tions, 355b. 


See, also, 14a 1069 and cases referred Petition 
Worcester County National Bank, supra. 

are not able take the right administer trust this 
nature out the rule governing the contract property rights 
generally corporation consolidating with another corporation. 

The reason ordinarily forbidding the transfer delegation 
the office duties trustee another that ‘‘the performance 
the trust matter personal confidence, which breach 
trust the trustee make over stranger; and the original 
trustee will continue responsible for all the acts the person 
Colyar Taylor, Cold. 372. 

Such consideration cannot reasonably influence the appointment 
corporate trustee. Personal confidence cannot the basis such 
selection. The stockholders, the officers, the entire management 
corporation may expected change from time time. These 
things are sanctioned law and constitute, the part the corpora- 
tion, breach its duty trustee. the law sanctions the con- 
solidation one with another corporation organized for 
like purposes, and those appointing corporate trustee with 
knowledge that such union may take place all the rights 
and properties both entities into combined organization. Such 
authorized law, more breach trust than 
change corporate officers and directors. 

trustee supposed more desirable than per- 
sonal trustee reason continuity existence and ordinarily 
larger financial responsibility. One designating corporation 
trustee, however, must held with knowledge that the 
trust administered those persons whom the stockholders 
that corporation commit the control its affairs. addition 
changes the personnel its management, corporation may in- 
decrease its stock, otherwise amend its charter. 
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One dealing with corporation with creature the law that 
may proceed the law permits. 

The views expressed find support decisions the New York 
Court Appeals and the Illinois Supreme Court. 

the Matter Bergdorf, 206 309, 714, 717, the 
testator made will appointing the Morton Trust Company his 
executor. Prior his death the Morton Trust Company was merged 
into the Guaranty Trust Company under authority New York 
statute. Upon the testator’s death, the Guaranty Trust Company 
applied for letters testamentary. Referring the statute and the 
effect the merger, the court said: 


reading the sections not regard the intention the 
testator, but that the Legislature. Their language broadly and 
conspicuously comprehensive. The merger transferred the Guaranty 
Company ‘all and singular the rights, franchises and interests of’ the 
Morton Company ‘in and every species property, real, personal 
and mixed, and things action thereunto belonging,’ and empowered 
the Guaranty Company ‘hold and enjoy the same and all rights 
property, franchises and interests the same manner and the 
same extent’ the Morton Company would ‘should have con- 
tinued retain the title and transact the business of’ the Morton 
Company. This language means, not only that every right, privilege, 
interest, asset conceivable value benefit then held the 
Morton company (except the right corporation) should pass 
into and absorbed the Guaranty Company, but alse that every 
right, privilege, interest, asset conceivable value benefit then 
existing which would inure the Morton Company under un- 
merged existence should inure the Guaranty Company. Nothing 
appertaining the Morton Company was lost, forfeited 
destroyed. 

designation the Morton Company executor created 
privilege interest the estate the testator appertaining 
that company. The privilege interest was not complete 
vested. was incomplete, potential, and ambulatory. From it. 
undisturbed until the testator’s death, issued the absolute interest 
executorship and the power participate the control and 
administration the testator’s estate and receive the legal fees 
and commissions. That interest had source origin other than 
the will and the designation. The testator’s death did but complete 
and vest that which theretofore existed. existed, although 
incomplete, imperfect, and dependent condition, from the making 
the will and the time the merger Morton Company was 
Ignorance the part the Morton Company 
its existence did not affect it. Through that company would have 
been executor and entitled the letters testamentary had 
‘continued retain the title and transact the business such 
The merger transferred the Guaranty Company, 
and, effect, substituted that company for the Morton Company. 
The Guaranty Company was entitled hold and enjoy even 
would the Morton Company under existence. 


q 
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virtue the statute, effective part the will, the Guaranty 
Company was designated executor, and such entitled 
receive the letters 


Chicago Title Trust Co. Zinser, 264 Ill. 31, 105 718, 
719, Ann. Cas. 1915D, 931, the testator her will nominated the 
Real Estate Title Trust Company executor. Prior her death 
that corporation consolidated with the Chicago Title Trust Company 
under authority Illinois statute. After the testator’s death, 
the Chicago Title Trust Company applied for and obtained letters 
testamentary and undertook make deed testator’s real estate 
the executor nominated the will was empowered do. The 
right the consolidated corporation qualify executor and 
make such deed was questioned, but was upheld. The court said: 


the consolidation the Real Estate Title Trust Company 
and the Chicago Title Trust Company the original corporations 
exist, and the appellee, the consolidated corporation, 
acquired and succeeded all the faculties, property, rights, and 
franchises its component parts and became subject all the 
duties, obligations, and conditions imposed upon them. 
City Rockford, Ill. 451; Chicago, Rock Island Rail- 
road Co. Moffit, Ill. 524. The material question here whether 
the general rule that trustee cannot delegate his authority another 
executor trustee where one the constituent corporations was 
named such. That general rule rests upon the ground that the 
selection trustee implies personal confidence his discretion and 
judgment. power given executor trustee which not 
ministerial given for the purpose executing declared trust 
which the court can enforce but which involves the exercise dis- 
and judgment, the power cannot delegated transferred 
another, either the trustee court. The rule, however, cannot 
applied the case corporation, because the element trust 
the judgment and discretion individual entirely wanting. 
corporation without personality, and selected trustee 
executor there can upon individual discretion 
even upon the continuance the same administration. Etta Nelson, 
naming the Real Estate Title Trust Company executor and 
trustee, knew that its directors, officers, and stockholders might change 
from time time, and that the statute authorized change name 
place business, enlargement, change the object for which 
the corporation was formed, increase decrease capital stock 
change the number shares par value, increase decrease 
the number directors and the consolidation the 
with any other corporation then existing that might thereafter 
organized. She therefore contemplated that these changes might 
occur, and that the Real Estate Title Trust Company might con- 
solidated with some other corporation such the Chicago Title 
Trust Company, and that would thereby cease exist and become 
component part new corporation. consolidation took place 
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and new corporation was created from the original corporations, 
with enlarged capital stock and unimpaired franchises. The 
appellee was entitled execute the trust, and the chancellor did not 
err overruling the 


Petition Worcester County National Bank, supra, the 
Supreme Judicial Court Massachusetts held that much section 
aforesaid undertook transfer national bank the right 
state bank the office executor was unconstitutional. The Massa- 
court construed section undertaking transfer the 
office held the state bank the national bank force the 
consolidation without more. The court said that one, under the 
laws Massachusetts, was authorized act executor without 
approval probate court. 

Upon appeal, the Supreme Court the United States, 
delivered May 13, 1929, differed from the Massachusetts court 
the construction, given section The Supreme Court, view 
the provisions the Massachusetts laws and the expressed desire 
Congress avoid section anything contravention the 
law the state which the state bank was located, said, sub- 
that section upon consolidation only undertook put the 
national bank position apply for letters administration; 
that the consolidation alone was not sufficient effect substitution 
the national bank for the state bank executor. The Supreme 
Court therefore concluded that section was not unconstitutional. 

Tennessee, since person nominated executor may enter 
upon the administration the deceased’s estate without letters 
testamentary (Thompson’s-Shannon’s Code, 3933), and since under 
section 4259 seq., Code, detailed provisions 
are made for the qualification and supervision guardian, 
doubtless true that such consolidation state bank with national 
bank will not itself and alone justify the national bank under- 
taking execute such trusts these. The primary right ad- 
minister such trusts doubtless follows the consolidation, but the 
national bank must properly qualify executor guardian before 
undertaking proceed such capacities. 

Where, however, the authority administer trust altogether 
derived from the instrument appointing state bank trustee, are 
opinion that consolidation state bank with national bank 
under section without more, substitutes the national bank for 
the state bank such trustee with the same rights, title, duties, and 
powers. This, for the reason heretofore set out, that the maker 
the instrument appoints with imputed knowledge the law, under 
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which corporation creature subject transforma- 
tion. 

There has been some discussion the present status the Chat- 
tanooga Savings Bank Trust Company—whether existence, 
and, so, for what purposes. Thompson’s-Shannon’s Code, 2071, 
2074. need not into this. The consolidation being valid, 
under the provisions section the right execute this trust has 
clearly passed from the state bank. 

The decree the chancellor affirmed. 


DRAWER NOT DISCHARGED DELAY 
PRESENTING CHECK 


Board Directors St. Francis Levee Dist. Hagan, Supreme 
Court Arkansas, Rep. (2d) 314 


seller real estate requested the buyer send his check for 
the purchase money person who held mortgage the 
property. The buyer drew check the order the seller and 
mortgagee and sent the mortgagee. The latter held the check 
for the purpose getting the seller’s indorsement and was still 
holding ten days later, when the bank failed. was held that, 
these circumstances, the delay did not release the drawer from 
liability. 


Action Hagan against the Board Directors St. 
Francis Levee District. From judgment for plaintiff, defendant 
appeals. Affirmed. 

Appellee brought this suit against the appellant levee district 
recover the consideration, $545.50, with interest, agreed paid 
for about five acres land purchased from him the said levee 
district. 

appears from the agreed statement facts that sold the 
lands for cash and delivered deed therefor the district accord- 
ance with the agreement sale. There was mortgage the lands 
one Gay,. who was also required the district send 
‘release therefor, which was done. Appellee and Gay, the owner and 
mortgagee, went firm attorneys, Little, Buck Lasley, 
Blytheville, had the deeds prepared and sent for delivery the 
levee district Little that firm, instructing him have the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1085. 
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consideration for the lands sent to.Gay, the mortgagee. Mr. Little, 
the attorney, inclosed the deeds appellant levee district with the 
following letter instructions: 


enclosing you herewith deed Mr. Hagan and release Mr. 
Gay said land taken for right-of-way. informed that the 
consideration for this land payable Mr. Gay, and you may send 
check either him for him. 

Little, Buck Lasley, 


Upon receipt the deed and release, appellant district sent 
its check date October 30, 1926, the First National Bank 
Tree, Ark., payable the order appellee Hagan 
and Gay, the said attorney, who delivered Mr. Gay, 
who lived south Blytheville about seven miles, November 
1926, which check was not presented the bank upon which was 
drawn until after failed and was placed the hands the 
state banking department for liquidation. The bank closed its doors 
November 15, 1926, the appellant district having deposit therein 
all times since the drawing the check more than enough funds 
pay it. The check was delivered Gay, who resided about 
seven miles southwest Blytheville rural route, within day 
two after was mailed the 4th November. Appellee resided 
about miles northeast Blytheville, Huffman, and Gay left the 
check his bank, the Farmers’ Bank Trust Company, 
with directions when indorsed Hagan deposit his credit and 
send for The check was still Gay’s bank awaiting 
the indorsement Hagan when the bank upon which was drawn 
closed its doors. Appellee had received notice the check’s having 
been delivered Gay. Gay November 16, the day after the bank 
its doors, wrote Hagan requesting that come and indorse 
the check, having had opportunity see him account the bad 
condition the roads. The letter was received appellee the 
17th day November. Appellee was not indebted Gay the time 
bringing the suit, having paid the mortgage off. 

Each party asked for peremptory instruction, and the court di- 
rected verdict for appellee, and from the judgment thereon this 
appeal prosecuted. 

Mann McCulloch, Marianna, for appellant. 

Gravette, Blytheville, for appellee. 


KIRBY, (after stating the insists that there 
was such unreasonable delay the presentation the check 
appellee for payment the bank upon which was drawn and 


THE BANKING LAW JOURNAL 209 


wherein had funds deposit sufficient cover cause the 
loss fall appellee and discharge from liability thereon. 

true check must presented for payment within reason- 
able time after its issue the drawer will discharged from liability 
thereon, section 7952, Crawford Moses’ Digest, but what rea- 
sonable time will depend upon the circumstances the particular 
the rule generally requiring that presented within banking 
hours not later than the day following its receipt the payee where 
resides does business the same town where the bank which 
the check drawn located. Burns Yocum, Ark. 127, 
956; Pelt Marlar, Ark. 111, 128 554; Federal Land Bank 
St. Louis Goodman, 173 Ark. 493, 292 659; McFadden 
Bros. Keesee (Ark.) (2d) 1001. 

Appellee had directed, however, that the money for the purchase 
price the lands sold and conveyed him the district paid 
Gay, the mortgagee, and had reason think that had not 
been done until received notice from Gay’s letter, after the bank 
had failed, come and indorse the check which had been made 
payable his order well Gay’s. Nothing could done after 
receipt the notice the check’s being made payable jointly his 
order about its indorsement collection before the bank, which failed 
before the letter was written, had closed its doors. Gay was not his 
agent receive the check, and was wise negligent the 
presentation for payment, having had knowledge that the check 
had not been made payable Gay directed should done. 

The court correctly directed verdict appellee’s favor, and 
judgment must affirmed. ordered. 


BANK LIABLE FOR BONDS STOLEN 
CASHIER 


Holmes First National Bank Wrightstown, Court Errors and 
Appeals New Jersey, 147 Atl. Rep. 441 


Where bonds, left with bank for safekeeping, are stolen 
the bank’s and appears that the bank carried insurance 
against the loss theft its own securities and securities left with 
collateral, but carried insurance against loss securities 
left with for safekeeping, the bank will liable the owner 
the bonds. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 883. 
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Action William the First National Bank 
Wrightstown, From adverse judgment, defendant appeals. 
Affirmed. 

See, also, 128 150. 

Palmer Powell, Mt. Holly, for appellant. 

Willis Bainbridge and Andrew Cella, both Trenton, for 
respondent. 

McGLENNON, J.—On September 12, 1921, the plaintiff, officer 
the United States Army, while stationed Camp Dix, purchased 
$1,000 Victory Loan bond, through the defendant bank. accepted 
receipt for said bond, which stated unmistakable terms that the 
bond was being left with the bank for safekeeping. Subsequently, 
purchased several other Liberty Loan bonds smaller denominations 
elsewhere, and took these bonds the defendant bank, and them 
there for safekeeping. The acceptance these bonds, for such pur- 
pose, was evidenced the notation the receipt September 12, 
1921, the effect that these smaller bonds had been left with the bank 
for safekeeping. These notations were initialed the officer the 
bank, whom they were delivered. These bonds smaller denomina- 
tions, together with the first bond $1,000, were placed the as- 
sistant cashier the defendant bank envelopes marked with plain- 
tiff’s name, and were then put the vault the bank, where securi- 
ties its own were kept. The bank also accepted securities from others 
for safe keeping, and these were treated The bank carried 
insurance against loss embezzlement its own securities, well 
those that were left with collateral for loans, but did not carry 
insurance against loss theft property, left with for safekeeping. 

All plaintiff’s bonds were subsequently stolen, defaulting 
the bank, and result that theft the bank was unable 
deliver the bonds the plaintiff upon demand. 

This suit was then instituted against the bank, for damages two 
for conversion, and one for negligence. the course 
the trial, the court dismissed the first count for lack evidence 
support conversion, and then eliminated all questions negligence 
the part the bank, except the question whether the bank, under 
all the facts and circumstances, was negligent not insuring plain- 
property the same manner did its own securities. The 
jury returned verdict favor the plaintiff, the sum 
$1,520.44 and costs, and defendant appeals from the judgment entered 
thereon. 

Numerous grounds appeal were filed, but, not being argued, they 
will, under our settled rule, considered having been abandoned. 
The sole question argued both sides, and submitted for determina- 
tion, the propriety the trial action leaving the 
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jury decide, under the above circumstances, whether the defendant 
was negligent failing insure plaintiff’s property the same man- 
ner that insured its own property similar kind. hold that 
this action was correct, and that there was error, therefore, re- 
fusing the motion for nonsuit, well the motion for direction 
verdict based upon this ground. 

was open the jury find from the evidence that this transac- 
tion with the plaintiff was not casual one, but that the bank held 
itself out generally, its customers, safe depository for such pur- 
pose. The acceptance the securities others, the bank, bailee, 
upon the duty exercising reasonable care such safekeeping. 
care’’ has repeatedly been defined that degree care 
which prudent business man would exercise regard his own 
property similar kind, under similar Fountain 
First National Bank Wrightstown, 134 188, Mise. 652. 

are not understood holding that bailee under 
duty insure the property others held for safekeeping. 
hold, however, that eminently question fact, for the jury 
determine, whether not the failure bailee insure the prop- 
erty others intrusted for safekeeping was negligence, view 
the fact that the bailee held itself out safe place for the deposit 
such securities, and insured its own property and that others held 
collateral. 

other words, hold that was the province the jury de- 
termine whether the bailee herein, having failed use good care 
the property others intrusted its keeping, did its own 
property, was guilty negligence. 

This was what the trial court charged the jury, and are the 
opinion that such instruction was correct. 

The judgment therefore affirmed. 


SURETY COMPANY NOT LIABLE FIDELITY 
BOND 


Louisiana Northwest Railroad Co. Union Indemnity Co., Court 
Appeal Louisiana, 124 So. Rep. 682 


The defendant surety company issued bond the cashier 
the plaintiff railroad company which protected the company against 
pecuniary loss money, securities other personal prop- 


decisions see Banking Law Journal Digest (Third 
Edition) 170. 
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erty belonging the employer for which the employer legally 
responsible the owner.’’ 

appeared that firm engaged the lumber business was 
the habit leaving checks, blank amount, with the cashier, 
instructing the cashier fill the amount freight charges 
each shipment received for the firm, that the shipment could 
delivered the firm without delay. The cashier wrongfully filled 
and cashed two these checks, keeping the money for himself. 
The railroad company made good the amount the firm and 
brought this action the bond. 

was held that the surety company was not liable for the loss 
because the cashier, cashing the checks, was not acting within 
the scope his employment. Under the bond the surety company 
was liable only for those losses for which the company was legally 
responsible and not for voluntary payments which the company 
might make for the purpose creating good will. 


Suit the Louisiana Northwest Railroad Company against the 
Union Indemnity Company. Judgment for plaintiff, and defendant 
appeals. Reversed and rendered. 

Manning Heard and William Ogden, both New Orleans, 
for appellant. 

John Perez, Henry MeMahon and John Holmes, all 
New Orleans, for appellee. 


JANVIER, J.—Plaintiff, railroad company, seeks recover from 
defendant, fidelity insurance company, sum money which the 
railroad company had paid certain shippers compensate them for 
losses sustained the result misappropriation funds the 
shippers employee the railroad. 

The fidelity company resists payment, claiming that the employee 
the railroad the time the respective misappropriations was not 
acting within the scope his employment employee the rail- 
road, but was acting rather the agent the shippers, and that 
thus the railroad company was not liable for the losses and should not 
have reimbursed the shippers. 

The fidelity company contends that agreed indemnify the 
railroad company against only such losses would liable for, 
and not against voluntary payments which for reasons policy the 
railroad might wish make, and that the only acts employees, con- 
templated being within the protection the fidelity bond, were 
those within the scope the employment the respective employees. 

The bond question contained list railroad employees against 
whose acts the railroad was indemnified, and among the employees 
listed was Evan Fomby, the railroad Magnolia, Ark. 

Moore and Brown, shippers and consignees lumber and from 
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Magnolia, Ark., for their own convenience, and without the knowledge 
consent the railroad, left with the said cashier checks signed 
them, but which the amounts were left blank, that the cashier 
might, whenever collect shipments arrived, fill the correct amount 
freight charges and, deliver the shipments without delay. 

There were two checks involved the transaction which resulted 
this loss. Under the agreed statement fact, one these checks 
had been made payable Moore and Brown ‘‘H. Greer, 
but there some dispute whether under the agreed statement 
fact the name the payee had been filled Moore and Brown 
the other check. any rate, two occasions Fomby fraudulently 
filled checks for amounts which were not due, and, after indorsing 
the checks ‘‘H. Greer, Agt. F.,’’ cashed the checks. was au- 
thorized the railroad indorse checks which might come into his 
possession for the payment freight charges. 

The two checks question were for the amounts $197.40 and 
$476.48, respectively. The smaller check was presumably cover 
freight charges car 63104 which the charges had been en- 
tirely prepaid, and the larger was presumably cover charges 
shipment which only $246.48 was due; thus the two transac- 
tions Moore and Brown were defrauded the extent $427.60. 

Among the contentions defendant find the argument that the 
bond question was intended protect the railroad against direct 
loss only, and that, since this loss, the railroad was liable all, was 
indirect, that was first sustained Moore and Brown and then 
the railroad, there was liability under the bond. 

think that the provisions the bond itself fully answer this 
The stipulation the bond which pertinent reads 


direct pecuniary loss money, securities other personal 
property belonging the employer for which the employer legally 
responsible the 


Assuming temporarily that the employee was acting within the 
scope his employment, manifest that, for the embezzlement 
the funds, the employer, which the railroad, would have been legally 
responsible the owner, Moore and Brown, and that thus the loss 
clearly ‘‘nominated the bond.’’ 

But was Fomby acting within the scope his employment re- 
from Moore and Brown, advance, their checks blank? 
think not. Was acting within the scope his employment 
filling blanks left them checks? think not. 

was the agent the railroad for the purpose receiving freight 
money due; not for the purpose becoming depositary for Moore 
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and Brown; not for the purpose receiving money not due. The 
checks which were left with him represented money. Moore and Brown 
put into his power defraud them. They turned over him their 
property, which the time was turned over him, was sense 
owing the railroad company, and thus made him their agent. 


well settled and familiar law that, one affixes his signature 
printed blank for promissory note, and intrusts the custody 
another for the purpose having the blanks filled up, and thus be- 
coming party negotiable instrument, thereby confers the right, 
and such instrument its face implied authority, fill 
the blanks and complete the contract pleasure, names, terms, 
and amount, far consistent with its printed words, the 
person whom blank note thus intrusted must deemed the 
agent the signer, and the act perfecting the instrument deemed 
the act the principal. oral agreement between such principal 
and agent, limiting the amount for which the note shall perfected, 
cannot affect the rights indorsee who takes the note before ma- 
turity for value, ignorance such agreement, with different 
amount written Market, Nat. Bank Sargent, Me. 
349, 192, Am. St. Rep. 376; 732; Wilkes Pope, 
Ga. App. 36, 823; 731. 


is, however, contended plaintiff that the loss resulted, not from 
the fraudulent act Fomby filling the amount the checks, but 
from the cashing the checks through the indorsement him the 
name ‘‘H. Greer, Agt. 

not think that the proximate cause the loss was the au- 
thority given the railroad Fomby indorse, but was rather the 
authority given Moore and Brown fill in, checks, which authority 
put within his power fill the checks for amounts not due for 
larger amounts than were due. 

Even had Fomby not been authorized the railroad indorse the 
checks, would have been very simple matter for him have de- 
frauded Moore and Brown merely taking out his cash drawer 
sufficient cash cover the amounts desired steal and sub- 
stituting therefor checks filled him for similar amounts. 

and viewing the transaction whole, appears 
that, when Moore and Brown left blank checks with Fomby, they 
constituted him their agent, and could not have recovered from the 
railroad company except the voluntary assumption the railroad 
liability. 

The trial court felt that plaintiff should recover, but, for the rea- 
sons which have given, the judgment appealed from annulled, 
avoided, and reversed, and there now judgment favor defend- 
ant, dismissing the suit plaintiff its cost. 

Judgment reversed. 
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RECEIVER JOINT STOCK LAND BANK NOT 
ENTITLED ENFORCE STOCKHOLDERS’ 
LIABILITY 


Wheeler Greene, United States Supreme Court, Sup. Ct. Rep. 


The receiver joint stock land bank brought suit against 
stockholder collect assessment equal amount the par 
value his stock, which was levied the Federal Farm Loan 
Board and which the receiver was ordered collect. was held 
the Federal Farm Loan Board had power levy the as- 
sessment, and that the receiver was without power maintain 
suit for the enforcing the stockholders’ liability created the 
Federal Farm Loan Act, July 17, 1916, 245, section 16. 


Action Howard Greene, receiver the Bankers’ Joint Stock 


Land Bank Milwaukee, Wis., against Wheeler. Judgment sus- 
taining demurrer the complaint was reversed the Circuit Court 
Appeals [29 (2d) 468], and defendant brings certiorari. Re- 
versed. 

Messrs. Floyd Thompson, Chicago, Joseph Very Quarles, 
Milwaukee, Wis., and Henry Jackson Darby, Chicago, for 
petitioner. 

Messrs. Edwin Mack and Arthur Fairchild, both 
waukee, Wis., for respondent. 


HOLMES, J.—The plaintiff the receiver the Bankers’ Joint 
Stock Land Bank Milwaukee appointed the Federal Farm Loan 
Board. The defendant holder stock that bank. This suit 
brought collect assessment equal amount the par value 
the defendant’s stock, which was levied the Federal Farm Loan 
Board and which the plaintiff was ordered collect. The defendant 
demurred the declaration that alleged these facts. The District 
Court sustained the demurrer and ordered judgment for the defendant. 
The plaintiff appealed and the judgment was reversed the Circuit 
Court Appeals. Greene Wheeler, (2d) 468. writ 
certiorari was granted this court settle the question whether the 
Federal Farm Loan Board had power levy assessment, the 
receiver maintain suit, for the enforcing the stockholders’ lia- 
bility created the Federal Farm Loan Act, July 17, 1916, 245, 
16, Stat. 374, Code, title 12, 812 (12 USCA 812). 

The section (section 29, Code, title 12, 961, 963 [12 USCA 
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961, 963]) the Federal Farm Loan Act that deals with insolvency 
farm loan associations and joint stock land banks provides for the 
appointment receiver the Farm Loan Board and states his 
duties and powers. closely follows the words the earlier National 
Bank Act, Rev. St. 5234, Code, tit. 12, 192 (12 USCA 192), 
stating the duties the receiver bank that has refused pay 
its circulating notes, and giving him power take possesson books 
and assets and collect debts, But whereas the Bank Act goes 
‘‘and may, necessary pay the debts such association, enforce 
‘the individual liability the stockholders,’’ the Farm Loan Act stops 
short and has such words. When important grant power 
contained the prototype left out from the copy almost im- 
possible attribute the omission anything but design, believe 
that left very attenuated implications what the model before 
clearly expressed. 

There plain reason for the difference. The national banks issue 
notes that constitute important part the currency the country 
and that the United States has interest seeing paid. upon 
the bank’s refusal pay these notes that the Comptroller the Cur- 
rency appoint receiver, and the authority enforce the stock- 
holder’s liability adds security the national circulation that 
national scope. But the Joint Stock Land Banks issue such notes. 
They are created make loans farm mortgages members 
association territorially limited district, and are relatively local 
affairs. contemplated that the bonds that they issue shall 
secured mortgages. There not the same need that the stock- 
holder’s liability should summarily disposed, behind his back 
Washington (Rankin Barton, 199 228, 232, Ct. 29, 
Ed. 163; Casey Galli, 681, Ed. 168) rather 
than the usual proceeding bill equity which brought the 
neighborhood, which the stockholder can heard, and which 
the assessment instead one hundred per cent. can adjusted the 
specific case. Terry Tubman, 156, Ed. 537. The 
stockholders are held only ‘‘equally and And, say 
the least, the bill equity the most likely way reaching that 
result. 

The establishment Washington bureau ‘‘charged with the 
Federal Farm Loan Board,’’ Federal Farm Loan Act July 17, 1916, 
245, §3, Code, title 12, 651 (12 USCA 651), and the 
putting the administration the act under the direction and con- 
trol that board section (12 USCA 641), seem inadequate 
supply the omission this power from the express statement 
what the board and receiver may when the bank insolvent. The 
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receiver had power collect the assets the bank, but the liability 
which the creditors may left enforce. 

Decree reversed. 


PRESENTMENT CHECK FOR PAYMENT 


Anchor Duck Mills Harp, Court Appeals Georgia, 150 
Rep. 572 


The drawer check not released from liability delay 
presentment where the check refused because insufficient funds, 
and where does not appear that the drawer has sustained loss 
result the delay. 


Action Harp against the Anchor Duck Mills. Judgment 
for plaintiff, and defendant brings error. Affirmed. 

Maddox, Matthews Owens, Rome, for plaintiff error. 
Porter Mebane, Rome, for defendant error. 


JENKINS, other product sold 
planters and commission merchants, cash sale, shall not con- 
sidered the property the buyer until fully paid for, although it. 
may have been delivered the buyer. Civil Code 1910, 
4126. Bank checks are not payment until themselves 
Code 1910, 4314; Manget National City Bank, 168 Ga. 876 (2), 
149 213. Thus, the absence agreement the contrary, 
where planter sells cotton another cash sale, receiving check 
for the purchase price, the title the cotton does not pass until pay- 
ment the check, and the seller, the check being dishonored, may 
recover the property trover from one buying from the purchaser, 
even though the person thus buying may have knowledge the 
title reserved the seller operation the statute. Flannery 
Harley, 117 Ga. 483, 

general rule, where the holder bank check neglects 
present for payment within reasonable time, and the bank fails, 
the drawer discharged from liability the extent the injury 
has sustained such failure. Comer Dufour, Ga. 377, 
check not absolved from liability thereon because any 
delay presenting the check for payment, when does not appear 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1081. 
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that any loss resulted the drawer from such delay; and suit 
upon such check against the drawer, plea him, alleging the de- 
lay, but silent loss, was properly stricken demurrer.’’ Merritt 
749. Accordingly suit trover instituted one selling cotton 
cotton buyer against purchaser the cotton from the buyer, where 
appeared that the buyer had given check payment for the cot- 
ton, which was held the plaintiff for two weeks without being pre- 
sented, and presentation was dishonored, not account any in- 
solvency the bank, but reason lack funds the the 
drawer, such delay presenting the check for payment would not 
estop the plaintiff from setting its nonpayment preventing the 
title the property from passing from him under the provisions the 
Civil Code 1910, 4126, unless should appear that loss was sustained 
the maker the check reason the failure present it. 

the instant shown the defendant’s pleadings that 
the purchaser the cotton from the plaintiff had arrangement 
with certain bank finance his cotton purchases, the plan being 
that would purchase the cotton, taking the warehouse receipts there- 
for, and give his checks drawn the bank for the purchase money; 
that would then deliver the warehouse receipts the bank 
collateral for the money advanced, the bank the meantime cashing 
the checks given for the cotton purchased; that after accumulating 
number bales cotton this way, the bank would deliver the cot- 
ton warehouse receipts the purchaser, taking his trust receipt there- 
for, and such cotton would then sold and the money received from 
the sale delivered the bank, whole part, the extent the 
amount money advanced the purchaser. 

the instant case the plaintiff seller, instead presenting 
promptly the check given him for his cotton, held until after the 
purchaser the bank had sold the cotton and applied the money re- 
ceived therefor the indebtedness the purchaser the bank, 
that when the check was finally presented for payment the bank 
claimed that the purchaser had funds deposit with pay 
the check. alleged that had the check been presented promptly, 
within reasonable time, after its receipt from the purchaser, 
would have been paid the bank, either under the arrangement 
stated, else out funds which might have happened then 
deposit the bank the credit the purchaser, and that the plaintiff 
therefore estopped his conduct withholding presentation the 
check from setting his title the cotton. 

Plaintiff testified, without contradiction, that received the check 
payment for the cotton too late cashed that day; that 
resided the state Alabama, some twenty-eighty miles from Rome, 
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and returned home carrying the check with him the day sold the 
eotton and received the check; that did not and could not leave 
home for two weeks thereafter, account the sickness his wife. 
Counsel for defendant error cited Comer Dufour, supra, 
support the doctrine that ‘‘what reasonable time will depend 
upon circumstances and the relation the parties between whom the 
question arises. When the facts are undisputed, the question one 
law determined the contends that under the 
undisputed evidence verdict favor the plaintiff was demanded 
the theory that the defendant had failed show any such unrea- 
sonable withholding the check would estop the plaintiff from as- 
serting his rights under the statute. Held: does not seem necessary 
decide whether not this contention the plaintiff sound, since 
appears that the judgment the court below-should affirmed 

The object the statute embodied section 4126 the Civil Code 
1910 retain the seller the title cotton other products sold 
cash sale planters commission merchants, until the purchase 
price fully paid, despite delivery the buyer. Inasmuch the 
purchase money for the cotton question has never been actually 
paid, and the plaintiff’s vendee does not appear have suffered 
loss reason any withholding the check, such might estop 
the plaintiff from denying its payment, and since, under the Code sec- 
tion 4126 the defendant, who claims under the plaintiff’s vendee, has 
higher rights better standing than the one under whom claims, 
the plaintiff not estopped against the purchaser his vendee, the 
defendant, from denying the payment the check, with the conse- 
quence that under the provisions the statute title the cotton still 
remains the plaintiff. The defendant cannot invoke the doctrine 
estoppel pais this case, because privity with the plain- 
tiff’s vendee, who could not himself invoke it. true that there 
general principle law the effect that one ‘‘has given the ex- 
ternal indicia the right disposing his property, sale 
innocent purchaser divests the true owner’s (Civil Code 1910, 
which but application another and broader general 
principle the effect that ‘‘when one two innocent persons must 
suffer the act third person, who put the power the 
third person inflict the injury must bear the loss’’ (Civil Code, 
4537), still the provisions section 4126 the Civil Code 1910, 
must taken establish special rule with reference sales 
other products planters commission merchants cash 
sale, such will protect the seller his title even against one 
purchasing from his vendor without any sort knowledge the title 
thus reserved the seller operation the statute. 
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the defendant possession’’ property sued for the 
time the institution suit trover, ‘‘proof demand and re- 
fusal necessary only save the plaintiff the costs court case 
the defendant should disclaim title the 
Jones, Ga. App. 448, 536, 537. the instant case the 
averment the petition that the defendant was possession the 
property was not denied, but was admitted that the ‘‘same came 
into its was not therefore necessary for the plaintiff 
prove demand and refusal deliver. 

The evidence the value the property undisputed, and 
the court, under the foregoing rulings, properly struck the defendant’s 
plea and directed verdict for the plaintiff. 

Judgment affirmed. 


PRESENTMENT CHECK DRAWEE 
PRECARIOUS FINANCIAL CONDITION 


First National Bank Kewanee Dave Wine, Appellate Court 
Illinois, February 1930 


Where the holder check has knowledge that the drawee 
bank precarious financial condition the holder not entitled 
the usual time for presentment, but must present the check ‘‘at 
once the first order charge the drawer with 
liability. 

this the defendant, Wine, gave the plaintiff bank, 
payment for certain drafts, check drawn the Savings Bank 
Kewanee. This happened 9.30 appeared that the 
drawee bank was located the same street with the plaintiff 
distance about 175 feet; that was customary for the banks 
Kewanee clear checks each day m.; that the plaintiff 
bank did not present the check the day which was received 
and that the drawee bank failed the following day before the 
presentment. was held, accordance with the rule above stated, 
that the defendant, drawer the was discharged from 
liability. 


Thomas Welch, Kewanee, for appellant. 


BOGGS, action the case was instituted appellee 
against appellant the circuit court Henry County check for 
$950, drawn appellant the Kewanee State Savings Bank and 
Trust Company, payment which has been stopped. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1070, 77. 
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The declaration set forth that the check for $950 was given ap- 
pellant payment for two drafts favor Grossman Brothers and 
Company, one for $550 and the other for $400. said declaration, 
appellant filed plea the general issue, with notice special 
grounds defense. 

There controversy with reference the draft $550, the 
amount which, with the interest thereon and the accrued costs, 
all $585, was tendered open, court, and not being 
accepted, was deposited with the clerk. 

The contention appellant, set forth his notice and amended 
affidavit merits is, that the 15th day September, 1927, 9.30 
o’clock m., delivered appellee check for the sum $400, 
drawn the Savings Bank Kewanee, payment for draft for 
said amount; that the officers appellant bank were negligent fail- 
ing present said check for payment the day which was re- 
ceived; that said check had been presented the day was re- 
would have been paid; that said Savings Bank was located 
the same street, about 175 feet from appellee bank; that was 
customary for all banks Kewanee make clearance each day 
o’clock m.; that said Savings Bank failed September 16, 1927, 
and was taken charge the state auditor; that September 15th 
appellant had deposit said Savings Bank the sum $1,465.08, 
and that said deposit remained said bank the time closed; that 
all checks presented said Savings Bank September were paid; 
that appellee bank had knowledge the insolvency and precarious 
condition said Savings Bank; ‘‘that Harry Dana, and 
managing officer the First National Bank Kewanee, had at- 
tended, September 13th and 14th, two meetings with officers the 
two other banks said city, which meetings ways and means were 
looking toward saving said Savings Bank from receiver- 
ete. 

motion was made appellee strike said affidavit merits 
from the files and for judgment. Said motion was allowed, and judg- 
ment was rendered against appellant for $1,021.25. reverse said 
judgment, this appeal prosecuted. 

Two principal questions are raised the assignment errors: 
First, whether, conceding that notice its cashier was notice ap- 
pellee the insolvent condition said Savings Bank September 
15, 1927, appellee bank was negligent failing present for pay- 
ment said check, given September 15. Second, whether notice 
appellee’s cashier, set forth said affidavit and notice, was notice 
bank. will take for consideration the second proposi- 
tion first. 

The cashier bank the executive officer the bank, and his 


q 
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acts done the ordinary course business bind the bank, and notice 
such officer matters connection with its banking business 
notice the bank. Magee Banks and Banking, ed., chapter 10, 
sec. 143, 196. Simmonds Roseland Security Vault Co., 331 
563, the court page 573 says: 


Novak owned ten shares the stock the 
Kimbark State Bank when was organized and acted secretary 
the first meeting its stockholders. was director and the 
the bank until October 1918, and voted for the resolution buy 
the real estate from Willis. Notice director corporation 
notice the corporation. (Butterick Publishing Co. Whitcomb, 225 
605; Koch Roth, 150 Ill. 212; Easter Farmers’ Nat. Bank, 
Ill. 215). Frank Novak director each these three cor- 
porations and the holder other offices each them, and Frank 
Novak director two them and the holder other offices 
each them, knew every detail the transaction relative the 
transfer this property. Whatever notice they had was notice 
each the corporations which they were officers and directors, in- 
the Kimbark State 


The receiving checks other banks for deposit, collection, pay- 
ment drafts, part the regular business bank. What- 
ever knowledge cashier, the executive officer, may have with ref- 


erence matters legitimately connected therwith, notice the bank. 
would, therefore, follow logical conclusion that appellee bank 
had notice the insolvent condition said savings bank the day 
received said check. Having notice the insolvent condition 
said savings bank, was appellee bank negligent failing present 
said check for payment the day which was 

The authorities are practically all the effect that where check 
received, drawn bank the same city, the duty the 
payee said check present for payment the day which 
received, or, the the following day. Bickford First Nat. 
Bank Chicago, Ill. 238-244; Industrial Bank Chicago Bowes, 
165 Ill. 70-75; Brown Schintz, 202 509-514; National Plumbing 
Heating Supply Co. Stevenson, 213 Ill. App. 49-51; Travers 
Sinclair Co., 122 Ill. App. 203-207; First Nat. Bank Chadwick 
Mackey, 157 Ill. App. 408-412. 

examination the briefs appellee and appellant will dis- 
close that there serious disagreement this general proposi- 
tion. Appellant, however, contends that there exception said 
rule where the payee check has knowledge that the drawee 
insolvent condition; that such case the duty the payee 
present the same for payment the earliest practicable moment after 
receiving the same. the other hand, counsel for appellee insist that, 
notwithstanding the payee check may have notice the insolvent 
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condition the drawee, still has the next day after the receipt 
the check which present for payment. This contention sup- 
ported Northwestern Iron Metal Co. National Bank 
App. 245. Counsel for appellant concedes that that decision 
against his position, but insists that the only case this state 
holding; that the authorities cited that case not support it, and 
that the weight authority the effect that there well es- 
tablished exception the above general rule. 
L., 506, 30, the author says: 


provided the Negotiable Instruments Law that check 
must presented for payment within reasonable time after 
issued. If, however, the holder has knowledge the insolvent 
precarious condition the bank, must present the check for pay- 


ment once, the first opportunity, the drawer will relieved 
from liability.’’ 


Corpus Juris, sec. 753, 540, said: 


well settled that, the absence special circumstances, 
when the person receiving the check and the banker whom 
drawn are the same place, it.must presented for payment the 
same day, least the next business day after received; 
not necessary present the day received, except, per- 
haps where the holder knows that the bank precarious 


Herider Herider Phoenix Loan Ass’n, Mo. App. 427, the 
discussing question this character says: 


this connection, may service another trial state 
that, while generally agent receiving check local bank for 
may delay presenting until the next day, yet knew 
the bank upon which was drawn was failing condition and likely 
close business any time, would his duty proceed once 
present the check for payment, and not wait the time law would 
ordinarily allow for 


Morse Bank Banking, 6th ed., 941, the author says: 


the holder present check the very day its 
drawing defense the maker, unless the holder knew the bank 
was precarious condition.’’ 


Weitzel, his work the Law Deposits, says: 


the one who takes the check knows that the bank which 
drawn failing condition, should immediately make present- 


ment save any loss the drawer, the indorser, and possibly 


Blackwelder Fergus Motor Co., Mont. 374, 260, Pac. 734, 


decided the Montana Supreme Court November, 1927, the court 
page 740 says: 
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rule that the payee check protected the presenta- 
tion thereof within reasonable time through bank his agent and 
directly the bank upon which drawn, subject the proviso 
that acted good faith, and, the absence circumstances known 
him which would reasonably render such presentment imprudent, 
stated Lewis, Hubbard Co. Montgomery Supply Co., above 
(First Nat. Bank Alexander, 30, Am. Rep. 702), and 
the payee has knowledge the insolvency precarious condition 
the bank, the general rule that, receipt check drawn bank 
place other than that the payee’s residence, may, without the 
imputation negligence, deposit his bank the following day, 
and the bank his agent may forward for collection the day fol- 
lowing its deposit, does not apply. The check must presented for 


While hesitate disregard the holding the appellate court 
Northwestern Iron Metal Co. National Bank Illinois, supra, 
feel constrained so. The clear weight authority the effect 
that the exception the general rule above stated well established. 
might further observed that, since the decision that case, the 
Negotiable Instruments Act 1907 was passed. That act (Cahill’s 
St. ch. 98, par 207) provides: 

check must presented for payment within reasonable time 
after its issue, and notice dishonor given the drawer provided 


for the case bills exchange, the drawer will discharged 
from liability thereon the extent the loss caused the 


Said affidavit discloses that the appellant had ample funds de- 
posit the day the check was drawn, pay the same; that those 
funds remained the Savings Bank Kewanee September 16, 
when said bank passed the control the state auditor. Appellant 
therefore would suffer loss, required pay said amount $400. 

insisted appellee that, giving his check for $950 
September 16, 1927, cover said check $400 and for the draft 
$550 which purchased said last mentioned date, appellant waived 
his right insist that appellee had negligently failed cash said 
check for $400. 

only necessary say that that question was not raised the 
pleadings. order rely waiver, must specially pleaded. 
might further observed that, where waiver relied 
ease this character, the burden the party relying such 
waiver prove that was made with full knowledge all the facts 
and connection with the transaction. Strong King, 
Ill. 9-21; Walker Rogers, Ill. 278-289; Givens Merchants’ 
Nat. Bank St. Louis, Ill. 442-443; Forler Butts, 203 Ill. App. 
257-259. The evidence this case does not disclose that appellant had 
knowledge the facts connection with the presentation said $400 
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check the time the check for $950 was given. Under the above 
authorities, insufficient prove waiver. 

For the reasons above set forth, the judgment the trial court 
will reversed and the cause will remanded. 

Reversed and remanded. 


FORGED INDORSEMENT MAKER’S AGENT 


Merchants’ National Bank Home Building Saving Association, 
Supreme Court Arkansas, Rep. (2d) 


The plaintiff building and loan company employed agent 
who was authorized act for the company all matters relating 
applications for loans and closing them up. was the 
custom the company, upon approving loan, send the agent 
check for the amount the loan payable the joint order 
the agent and the borrower. The agent would then procure the 
indorsement the check the borrower, indorse himself, and 
after cashing the check and discharging any liens against the 
property offered security for the loan, the agent would pay the 
balance the proceeds the borrower. The agent forged the 
indorsements the borrowers two these checks, cashed them 
the defendant bank, and appropriated the proceeds. There- 
after the plaintiff company sued the bank recover the amount 
the checks the ground that the bank had cashed them upon 
forged indorsements. was held that the plaintiff company was 
not entitled recover since the loss resulted directly from the 
act the agent rather than any negligence the part the 
bank. was held because the proceeds the checks were 
the agent’s account exactly they would have been 
the checks had been properly, indorsed. 


Suit the Home Building Savings Association against the 
Merchants’ National Bank. From the judgment, both parties appeal. 
plaintiff’s appeal, and reversed and rendered de- 
fendant’s appeal. 

Daily Woods, Ft. Smith, and Henry Moore, Jr., Texarkana, 
for appellant. 

John Arbuckle, Ft. Smith, for appellee. 


SMITH, J—The Home Building Savings 
domestic corporation, having its principal place business Ft. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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Smith, and engaged building and loan company making 
loans real estate, repaid maturing building and loan stock 
the borrower for that purpose. The details its method operat- 
ing are set out the opinions the cases Midland Savings 
Loan Co. Home Building Savings Ass’n, 177 Ark. 236, 
(2d) Gate City Building Loan Ass’n Crowell, 177 Ark. 539, 
(2d) 329; and Lavender Buhrman-Pharr Hdw. Co., 177 
Ark, 656, (2d) 755. The facts stated these opinions are 
explanatory those out which this litigation arises. 

The Home Building Savings Association, hereinafter referred 
the association, had resident agent Texarkana named Dew- 
berry, who was clothed with full authority act for the association 
all matters relating applications for loans and closing them 
up, and was usual, the discharge the duties his agency, 
for him disburse money loaned borrowers satisfying existing 
liens upon the property offered security for the loans; fact, this 
duty was intrusted Dewberry and one else, and not 
questioned that the discharge this duty was acting the 
agent the association. 

After application for loan had been approved the associa- 
tion, the custom was make check for the amount the loan 
payable the joint order Dewberry and the borrower, and the 
instructions Dewberry were procure the indorsement the 
check the borrower and indorse himself and, after cashing 
the check, and discharging any existing liens, with the proceeds thereof, 
pay the excess, any, the borrower. These checks were always 
sent Dewberry. 

The secretary the association, whose office Ft. Smith, ad- 
mitted his testimony that knew that Dewberry’s practice was 
have the mortgagors indorse the checks and deposit them his 
agency account, after indorsing them himself, bank Texarkana, 
and then issue his personal checks against this account satisfac- 
tion prior liens, and, there was any excess, the amount thereof 
was paid the borrower check drawn Dewberry this 
agency account. 

The association carried commercial account with the Merchants 
National Bank, Ft. Smith, hereinafter referred the bank, 
and the checks the joint order Dewberry and the borrower here- 
tofore referred were drawn against this account. 

Applications proper form were forwarded Dewberry the 
association, which apparently had been made and 
Green, and when, due the applications had been ap- 
proved, checks were forwarded for the loans applied for. One 
these checks was payable the order Dewberry and McDaniel, 
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and the other the order Dewberry and Green, and both were 
sent direct Dewberry. 

was part Dewberry’s duty agent for the association 
receive the monthly payments the stock issued the borrowers 
for the purpose maturing the loans and forward the payments 
the association. 

After the ostensible loans had been made McDaniel and Green, 
Dewberry made monthly account thereof the asso- 
ciation the loan agreements contemplated, and was assumed 
the association that these remittances covered payments made 
and Green. 

The entire transaction proved fraud and part Dew- 
berry’s general scheme swindle, and, when realized that his 
peculations could not longer concealed, absconded and left for 
parts unknown, and the officers the law have been unable serve 
warrant which was issued for his arrest. Dewberry left property 
behind him. The date Dewberry’s flight was about April 1927. 

After Dewberry’s flight, suits were brought foreclose the mort- 
gages purported have been given the association McDaniel and 
Green, but the defense was successfully interposed those suits that 
the transactions were fraudulent, and that McDaniel and Green had 
not received any money from Dewberry, and that the indorsement 
their names the checks payable their joint order with that 
Dewberry were forgeries. The bank knew nothing these de- 
fenses until after decrees favorable McDaniel and Green had been 
rendered the foreclosure proceedings, and the association itself 
appears have been ignorant these defenses until about two 
months before the suits were tried. 

the meantime, the bank Texarkana, where Dewberry carried 
his account, and where had cashed the checks above referred 
to, had liquidated its affairs and had gone out business. 

Suits were then brought against the bank the association for 
having cashed the checks upon forged indorsements. The cases were 
tried the court sitting jury, and numerous findings fact 
were made and others were refused, all which exceptions were 
saved the party adversely affected. The court found the fact 
that the indorsement the check the McDaniel case was 
forgery, while that the Green case was genuine, and upon this 


finding rendered judgment against the bank the McDaniel case, and 


its favor the Green case, and both parties have appealed. 

The finding fact the Green case would, course, con- 
elusive it, there sufficient testimony support that finding, 
but not review the testimony the genuineness these 
Signatures, as, our opinion, unnecessary so, think 
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the bank not liable under the undisputed facts de- 
veloped the trial from which this appeal comes herein stated. 

Dewberry was the agent the association, and loss would have 
been sustained but for his rascality practiced the discharge his 
agency. McDaniel and Green were named payees the checks, 
but the checks were not sent them. The proceeds these checks 
reached Dewberry’s hands, and were credited his agency account, 
and this exactly what would have happened had the checks been 
properly indorsed. The loss was sustained through Dewberry’s im- 
proper use the money after came his hands. true the 
money did not reach his hands the manner the association expected, 
but nevertheless true that did reach him and was credited 
his agency account, and was thereafter misused, and thus the loss 
was caused. 

The case sufficiently similar that Cureton Farmers’ 
State Bank, 147 Ark. 312, 227 423, 424, controlled it. 
The facts that case were that Cureton took mortgage, sup- 
posed, from Carmon secure advances money subse- 
made. But the mortgage was executed Carmon, who 
falsely represented that was Carmon, and, upon the security 
this mortgage, checks were delivered Carmon, payable 
the order Carmon, which were cashed upon presentation 
Carmon the bank upon which they were drawn. These 
checks were charged the bank against the account upon which they 
were drawn, and, when Cureton discovered the deception which had 
been practiced upon him, brought suit against the bank for the 
amount these checks. denying Cureton’s right recover, 
said: 


Lewis Mercantile Co. Harris, 101 Ark. 
4-7, 140 981, 982 (37 [N. S.] 544), announced the well- 
established doctrine that—‘The holder commercial paper, payable 
order, must trace his title through genuine indorsement, and that 
the drawee draft, payable order, who pays upon forged 
unauthorized indorsement, does his peril.’ See, also, Koen 
Miller, 105 Ark. 152, 150 411. But, said Land Title 
Trust Co. Northwestern National Bank, 196 Pa. 230, 420, 
75, Am. St. Rep. 717: This doctrine ‘is confined cases 
which the depositor has done nothing increase the risk the 
bank. should not apply when the check issued one whom the 
drawer intends designate the payee: First, because such 
ease the risk not the ordinary risk assumed the bank its 
implied contract with its depositor, but largely increased risk, 
follows that check thus fraudulently obtained will fraudulently 
used. The bank deprived the protection afforded the fact 
bona fide holder check will exercise care preserve 
from loss theft, which are the ordinary risks; there thrown upon 
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the bank the risk antecedent fraud practiced upon the drawer 
the check, which has neither knowledge nor means knowledge. 
Secondly, because such case the intention with which the drawer 
issued the check has been carried out; the person has been paid 
whom intended payment should made; there has been 
mistake fact, except the mistake which made when issued the 
and the loss due, not the bank’s error failing 
out his intention, but primarily his own error into which was 
led the deception previously practiced upon him.’ See 
Old Citizens’ National Bank, Ohio St. 203, 395, 
(N. 1111; Meridian National Bank First National Bank, 
Ind. App. 322, 247, 608, Am. St. Rep. 450; 
Robertson Coleman, 141 Mass. 231, 619, Am. Rep. 471. 
delivery the checks Carmon, and that appellee bank and 
the appellant were both innocent the transaction which must result 
financial loss one the other them, then the case under the 
facts would come clearly within that principle natural justice and 
equity which requires that between two innocent parties the loss 
must fall upon that one whose act contributed most produce it. 
Benoist, Mo. 277, Am. Dec. 466, and cases there 


So, here, the checks were not sent McDaniel and Green, and 
they were not advised the association that checks had been issued 
and sent Dewberry which they were named payees along 
with Dewberry, and the proceeds the checks were credited Dew- 
berry’s account was intended, although not the manner 
intended. One two innocent persons must suffer, and our 
opinion that the loss should fall upon the association, because its acts 
contributed most produce it. 

The judgment the appeal the bank will reversed, and 
the cross-appeal the association will affirmed, and judgment 
will entered here accordance with this view. 


SALE BONDS LEFT FOR SAFEKEEPING 


Crowder Story, Appellate Court Indiana, 169 Rep. 470 


The plaintiff left certain bonds with trust company for safe- 
keeping. The president the trust company sold the bonds and 
the money received from the sale went into the funds the trust 
company. all times thereafter until the bank was closed the 
funds the trust company exceeded the amount received from 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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the sale the bonds. was held that the plaintiff was preferred 
the trust company the extent the value the 
bonds. 


Suit Louis Story against Ben. Crowder, receiver the 
Citizens’ Trust Company Sullivan. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

Charles Bedwell, Sullivan, for appellant. 

Martin Pigg, Sullivan, for appellee. 

NICHOLS, J.—Appeal from judgment rendered upon claim 
that was filed the receivership the Citizens’ Trust Company 
Sullivan, Ind. judgment was rendered the trial court allowing 
the claim and determining that such claim was preferred over the 
claims general creditors. 

appears the specific findings fact prior March 
1928, the Citizens’ Trust Company Sullivan, Ind., was engaged 
the general banking business such city under the laws the 
state which provide for the incorporation loan and trust com- 
panies; that said date appellant was appointed receiver said 
trust company the Sullivan court, and since such time 
has been, and now is, duly qualified such. 

For more than ten years prior such appointment James Lang 
had been either president secretary and treasurer said trust 
company, and, such president secretary and treasurer, per- 
formed all the business connection therewith the way receiv- 
ing deposits, paying out money, issuing certificates deposit, and had 
general charge all business connected with said trust company, 
and devoted his entire time the operation, management, 
ness thereof. 

April 25, 1921, appellee deposited such trust company 
$6,500, and instructed Lang officer said bank purchase gravel 
road bonds for him. Thereafter, April 27, 1921, Lang purchased 
for appellee gravel road bonds that cost $2,344.51. Such bonds 
purchased were left the trust company for safe-keeping. Nothing 
was paid for the safe-keeping thereof, and, interest coupons thereon 
became due, the same were cashed and for appellee the officer 
the trust company, and the money received therefor was paid 
cash the trust company and entered the credit appellee 
his account with the trust company. Said gravel road bonds 
remained custody the trust company for appellee until November 
1926, when the same matured; thereupon Lang, president 
such trust company, caused such bonds redeemed the issuer 
thereof, and received therefor $5,564.50, and entry was made 
therefor the books the company the credit appellee. 
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June 23, 1927, appellee appeared the office the trust 
company with his pass book, and Lang, president thereof, made 
the following entry such pass book: ‘‘The amount above deposited 
with the Citizens’ Trust Company delivered him bonds, 
$5,564.55, June 23/27. James Lang, President.’’ 

October 27, 1927, appellee conferred with Lang president 
such trust company, its banking office, concerning the purchase 
bonds for him with the funds derived from the bonds which had 
matured and been cashed, and Lang showed him four gravel road 
bonds, and offered sell, and did sell, the same him for $5,319.95, 
and appellee then and there purchased the same and became the 
owner thereof. Thereupon said gravel road bonds were delivered 
Lang appellee. the same time, Lang, acting such president, 
entered the pass book appellee entry showing that such 
date had deposit with such trust company $437.32. Appellee 
made deposit with such trust company such date other than 
that which was already its custody; when such bonds were delivered 
appellee, signed check upon his account with said trust 
company payment therefor. After such bonds were delivered 
appellee, the request Lang, left said bonds said trust 
for safe-keeping, and charge was made paid for the 
keeping thereof. 

After appellee had left said four bonds with the said trust com- 
pany for safe-keeping, it, through its president, Lang, sold and 
converted them, and the money received therefrom went into the 
fund the trust company, and was mingled with other funds thereof. 
Thereafter and during the month February, 1928, receiver was 
appointed for said trust company. 

The cash balance said trust company was time less than 
between $5,000 and $6,000 from the time the bonds appellee were 
sold through its officers the close its business February 
21, 1928. May 26, 1928, appellee demanded writing appel- 
lant, receiver, that deliver said bonds left appellee with 
said trust company for safe-keeping October 27, 1927; but such 
receiver did not and has not delivered them appellee, and the 
same have never been delivered him such receiver any one 
else, nor has received the equivalent money other property 
therefor. 

these findings the court stated its conclusions law that 
appellee entitled recover from appellant $5,310, together with 
interest the same from September 15, 1927, per cent. per 
annum, until March 1928—in all $5,379.79; that the amount 
recovery prior and paramount all general claims against said 
receiver. Appellant excepted each the conclusions law, and 


| 
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presents error reason thereof, and the court’s action over- 
ruling his motion for new trial. 

appears the findings fact well the evidence that 
Lang had for ten years last past been either president secretary- 
treasurer the Citizens’ Trust Company, and that such officer 
performed all business connection with such company, including 
transactions such here. well settled that the acts the presi- 
dent bank his official such officer with individual 
dealing with him such officer, bind the bank. First Nat. Bank 
New, 146 Ind. 411, 597. 

The bonds, which, appears the findings were converted 
the trust company, were left with the trust company for safe-keeping 
it. Nothing was charged for keeping them, and does 
that the trust company paid anything for their use, that had any 
authority any way dispose them. simply held them for safe- 
keeping, which necessarily implied their return appellee, and was 
unnecessary stipulate. Walton Tepel, 210 161, 127 
11; Stiles Seaton, 200 Pa. 114, 774. Under such circumstances 
the relation between appellee and the trust company was that bailor 
and bailee. Tyler County State Bank Shivers (Tex. Civ. App.) 
281 264. And, when such bonds were converted and sold, the 
bailor was entitled recover the value the bonds from the receiver 
the bank when the proceeds such sale the funds into which 
such funds had been commingled had passed into the hands the re- 
ceiver, and there remained all times, here, deposit with the 
trust company, and later with the receiver, funds sufficient pay such 
value. Farmers’ Merchants’ Savings Bank, 202 Iowa, 859, 
Bank, 203 Iowa, 401, 212 694, 900; Portland Bldg. 
Co. State Bank Portland, 110 Or. 61, 222 740; Brennan 
Tillinghast (C. A.) 201 609—613; Ormsby Finney al. (C. 
A.) 281 840. 

his behalf Windstanley Second Nat. Bank, Ind. App. 544, 
956, 958. that case the funds involved were trust funds, and 
the court stated that: ‘‘In the case hearing, the moneys collected 
were deposited the bank, and commingled with other moneys, the 
appellee would entitled have preferred charge against the 
funds remaining the bank, any; and, the moneys went into the 
property now represented the assets the hands the assignee, 
the appellee would entitled preference over the other general 
and that exactly what happened the instant case. 

Affirmed. 
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STATUTE CHANGING STOCKHOLDER’S 
LIABILITY HELD VALID 


Melaven Schmidt, Supreme Court New Mexico, 283 Pac. Rep. 900 


Under section article the Constitution New 
providing that all laws relating corporations may altered, 
amended repealed the legislature, any time, when neces- 
sary for the public good and general welfare, the legislature has 
the power change the liability stockholders bank organized 
after the adoption the Constitution. 

stockholder insolvent bank, who also depositor, has 
not the right set off her deposit against her statutory liability 
stockholder. 


Action John Melaven, receiver the People’s Bank Trust 
Co., against Mrs. Schmidt. From adverse judgment, de- 
fendant appeals. Affirmed. 

Hunker Noble, East Las Vegas, for appellant. 

Neal, Lovington, for appellee. 


SIMMS, was held liable under chapter 149, Laws 
1923, stockholder the insolvent People’s Bank Trust Co. 
Las Vegas, M., the extent 100 per cent. her stock therein, 
$7,900, and was denied offset this liability against deposit 
greater than the amount judgment against her. 

The bank was incorporated the latter part the year 1912, and 
after the adoption our Constitution, art. 11, which reads 
follows: 


legislature shall provide for the organization corpora- 
tions general law. laws relating corporations may altered, 
amended repealed the legislature, any time, when necessary 
for the public good and general welfare, and all corporations, doing 
business this state, may, such business, regulated, limited 
restrained laws not conflict with the constitution the 
United States this constitution.’’ 


Appellant was one the original incorporators the bank, and 
1924, the articles were amended reducing the capital stock 
one-half that formerly outstanding, and this reduction appellant 
shared, receiving her pro rata stock. this stock she has been 
held liable for the statutory assessment. 


similar decisions see Banking Law Journal Digest (Third 
Edition) §§1185, 621. 
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Appellant says that the time the bank was organized the 
liability the stockholders was fixed section 403 the Code 
1915 (section 36, Laws 1884), which provides that the stockholder 
liable for all debts the bank contracted while stockholder; 
such liability being equal and ratable among the stockholders the 
extent their respective shares stock. She further contends that, 
since section 403, supra, was repealed chapter the Laws 
1915, which fixes different measure liability, there statute 
under which she can legally held. She contends that section 40, 
67, Laws 1915, amended section 149, Laws 1923, 
can have application her case, because they were each passed 
after her status stockholder was fixed and determined the 
charter the bank, previously granted and having the effect 
contract with the state. She invokes the provisions both the 
federal and state Constitutions against impairing the obligations 
contract. 

his opinion the celebrated Dartmouth College 
Case, Wheat. 518, 712, Ed. 677, Mr. Justice Story took occasion 
say, with regard the power the Legislature alter amend 
the charter private corporation: ‘‘If the legislature mean 
claim such authority, must reserved the This 
pronouncement was followed practice which immediately sprang 
up, and has become well-nigh universal the various states; that 
was reserve the right and power alter, amend repeal the 
charter. This end has been reached several ways; some states 
statute, pursuant which all charters are granted. The control- 
ling question here whether not this state has reserved the power 
amend the charter bank organized under general banking 
law after the Constitution was adopted and force. 

Appellant argues that the provisions article 11, section 13, 
our Constitution, supra, not constitute such reservation 
power, and lays stress fhe absence the word ‘‘charter’’ from 
the list things named subject amendment. think the 
language used, ‘‘all laws relating corporations may altered, 
amended the broadest possible statement the 
reserved power. not only includes those laws relating corpora- 
tions which may said part their charters, but 
any and all other laws relating the subject which might not 
treated part their charters. With such reservation 
power upon which base them, subsequent statutes fixing liability 
stockholders banks organized under the laws this state (section 
40, chapter 67, Laws 1915, amended section chapter 149, 
Laws 1923) were valid, and did not offend against either the 
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state the Federal Constitutions. Corpus Juris, 
183; Ruling Case Law ‘‘Corporations,’’ pars. and 92; Sherman 
Smith, Black, 587, Ed. 163; Tomlinson Jessup, Wall. 
(82 454, Ed. 204; Looker Maynard, 179 51, 
Ct. 21, Ed. 79; Duke Force, 120 Wash. 599, 208 67, 
1354, citing cases; Fletcher Corporations, par. 4146; 
McGowan 111 Cal. 57, 418, Am. St. Rep. 149. 

Next, appellant claims that, she held liable for the stock 
assessment, she should entitled offset sufficient amount 
her deposit discharge such liability, and unsecured claim for 
the balance the deposit, which was larger amount than the 
judgment against her. 

There question but that the great weight authority 
against the right such offset against stockholder’s liability. 
Morse Banks Banking, 338; McDonald Colo. 
249 496; Wehby Spurway, Ariz. 274, 246 759; Barth 
Pock, Mont. 418, 155 282; Williams Rose (D. C.) 218 898. 

But appellant says that Maddison Bryan, 404, 247 
275, and State Bank Magdalena (N. M.) 270 881, 
have placed construction upon the law which justifies and requires 
the allowance the offset. will examine those cases. 

Maddison Bryan, supra, held that the liability stock- 
holders was ‘‘an asset the bank the hands 
were discussing section 86, 67, Laws 1915, which provides that 
such liability ‘‘shall deemed asset said insolvent bank and 
such receiver shall have the sole and exclusive right maintain such 
action [for its That statute was passed obviate the 
cumbersome and expensive method formerly prevailing, under which 
the creditors and not the receiver enforced the stockholders’ liability. 
Clapp Smith, 155, 159 523. transfers the receiver- 
ship proceedings the right collect the liability and administer 
without second suit. For such purpose the liability ‘‘deemed 
asset said insolvent nothing said did indicate that 
the stockholder’s liability was ever deemed asset solvent 
bank. long the bank open and solvent, could not set the 
liability its books asset, nor could offset against 
depositor’s account. When the liability fixed insolvency and 
receivership, comes into the receiver’s hands, not from the bank but 
from the stockholders, virtue the statute. Neither the conclu- 
sion reached nor the reasoning given Maddison Bryan supports 
the appellant’s claim set-off deposit, which was asset 
the bank while open, against liability which arose after the 
bank closed and never belonged the bank itself but only its 
receiver. Section 959, Code 1915. 


= 
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Nor there anything State Bank Magdalena, supra, which 
justifies appellant’s position. There held that indemnitor 
surety who became such while the bank was solvent and open could 
offset the amount was pay reason his contract 
against ordinary debt the bank. Although the indemnitor 
actually paid the money after the bank became insolvent, became 
liable pay when became bound the bank’s surety, and 
the doctrine relation held that the bank became indebted 
him the day became indebted the bank’s surety, and thus 
was position offset the one existing liability against the 
other. That case did not involve stockholder’s liability, nor did 
offset between deposit which the bank, while open, 
owed the and asset which never belonged the bank, 
but only came into the receiver’s hands from independent 
after and the closing the bank the receivership. 

follows that the judgment the lower court was correct. This 
should affirmed and remanded, and ordered. 


PAYMENT MONEY BANK PRESIDENT 
FOR USE ANOTHER 


Dempster Ackley, Supreme Court Kansas, 282 Pac. Rep. 595 


person who was indebted the defendant delivered the 
president bank amount sufficient discharge the indebted- 
ness, the payment being made for the use and benefit the de- 
fendant. The president placed the money the credit the 
private checking account himself and the cashier. The money 
was subsequently paid out accordance with instructions received 
from the defendant. receiver was later appointed for the 
bank, and sought recover the money from the defendant 
the theory that the receipt the money was not bank transac- 
tion, but individual transaction with the bank president, and 
that the president had wrongfully used the bank’s funds for the 
benefit the defendant. was held that the receiver was not 
entitled recover. 


Action Dempster, receiver the State Bank 
Superior, Neb., against Ackley. Judgment for defendant, and 
plaintiff appeals. Affirmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) §866. 
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Thomas Keenan, Geneva, Neb., and Turner and 
Stanley. both Mankato, for appellant. 
George Teeple and Teeple, both Mankato, for appellee. 


DAWSON, plaintiff, receiver the insolvent State 
Bank Superior, Neb., brought this action against Ackley, 
former resident Jewell county, but more recently resident 
California, recover the sum $3,632.55, which was alleged the 
former president the bank, Joseph Weir, had paid out the 
bank’s funds satisfy mortgage Ackley’s farm, held the First 
Trust Company Lincoln, Neb. The antecedent facts leading 
plaintiff’s cause action were these: 

Some years ago Ackley’s son, Emor Ackley, desired buy 
80-acre farm covered $5,000 mortgage. aid him that 
project, defendant, Ackley, mortgaged his own farm the 
Trust Company for $3,600, and loaned that sum his son, taking 
second mortgage the acres secure its repayment him. 
The son sold the 80-acre farm Joseph Weir, subject the two 
mortgages, and Weir turn sold Edward Wilde, who assumed 
and agreed pay the two mortgages. Wilde was apparently man 
some means, and determined pay off the second mortgage held 
Ackley, Sr., defendant herein. the same time Weir, the banker, 
negotiated personal,loan $1,000 himself from Wilde, and 
accordance with both purposes Wilde gave Weir check for $5,042.92, 
which included the amount the $3,600 second mortgage, and some 
accrued interest, and the $1,000 Weir personally. Some time 
elapsed before Ackley, Sr., who was then California, was advised 
that Wilde had paid over the money satisfy the $3,600 second 
mortgage the acres. When Ackley learned it, released 
that mortgage. seems that the bank officials understood that de- 
fendant, Ackley, wanted the money sent the Lincoln Trust Com- 
pany pay off the mortgage his own farm, but the bank was 
slow about attending that detail. Ackley repeatedly wrote the 
bank about this delay, and eventually cashier’s check for $3,632.55, 
executed Joseph Weir president the State Bank 
Superior, was forwarded the Lincoln Trust Company satisfy 
the mortgage defendant Ackley’s own farm. 

Apparently methodical record was made the bank the 
the $3,600 and interest. The books the bank did show 
deposit $5,042.92 the the private checking account 
the president and the bank, ‘‘Weir and and 
when the draft for $3,632.55 was forwarded the Lincoln 
Trust Company debit slip was carried among the cash items the 
bank which read: 


| 
q . 
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Weir Aldrich 1927 
Trust Co. 


The theory underlying cause action was that the 
bank had nothing with the transaction; that the payment the 
money Wilde extinguish the second mortgage the acres 
had purchased was not made the bank, but Weir, its president, 
and that Weir, president, had wrongfully appropriated 
$3,632.55 the bank’s funds pay off debt his own the 
defendant Ackley; and consequence that defendant, Ackley, owed 
the bank for its money thus paid out his behalf. 

The principal issue raised the pleadings and around which the 
evidence the litigants centered was whether the receipt the 
money from Wilde and the subsequent satisfaction the mortgage 
held the trust company defendant Ackley’s farm was bank 
transaction personal one with Weir, the bank’s president. The 
jury resolved that question favor defendant, and judgment was 
entered accordingly. 

Plaintiff appeals, assigning certain errors, the first which 
based the overruling appellant’s motion for judgment the 
pleadings and opening statement the appellee. error ap- 
parent these rulings. Defendant’s answer conceded nothing 
his prejudice, and the opening statement his counsel merely sketched 
the main outlines his defense. Smith Insurance Co., 108 
Kan. 572, 196 612, was said: ‘‘As opening statements counsel 
are generally more than outlines anticipated proof, and not 
intended complete recital the facts produced contested 
issues, judgment should not entered such statements, unless 
they are understandingly and completely made, and the 
stated absolutely preclude recovery proposed Syl. 
par. 

The second error assigned relates the exclusion testimony, but 
what its nature might not disclosed; consequently presents 
nothing for review. Nutter Black, 126 Kan. 331, 267 961. 

Error also assigned the overruling appellant’s motion for 
directed verdict. have seen, however, there was 
fact determined. While contended that there were 
disputed facts, and sense that true, there was conclusion 
fact deduced from the conceded primary facts. There 
based the point that appellee should have had judg- 
ment the pleadings, statements counsel, and undisputed facts. 
However, can hardly held that the trial court erred not dis- 
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posing the case motion for instructed verdict; least 
far concerns the appellant. 

Another contention appellant that the trial court erred its 
instructions the jury. Here, anywhere, the crucial point this 
appeal. substance the court instructed the jury that, Wilde’s 
payment the money due Ackley the second mortgage was 
transaction with the bank, and not with Weir, its president, person- 
ally, then Ackley would not liable. Certainly that was correct 
statement the law. Where bank receives money for the purpose 
transmitting third party, the fact that dilly-dallies for 
several months before performs the obligation has undertaken 
does not alter its duty, nor its liability, nor does alter the nature 
the transaction. The industry appellant’s counsel has brought 
together respectable list authorities the effect that officer 
bank has authority pay his individual debt depositor 
the bank the passbook the depositor with mere 
record entries money, where money was fact paid and where 
the bank received nothing value the transaction. course, 
that the law. But has nothing with this lawsuit. Ackley 
was not depositor the bank. Weir, the bank president, owed 
debt Ackley. The bank received money from Wilde for the use 
and benefit Ackley. Ackley wanted the bank send that money 
the trust company pay off his mortgage. The bank did so. 
Such transaction one everyday occurrence banking circles. 

The average layman who deals with village bank and banker 
expected recognize subtle distinctions between business 
dealings with the bank and dealings with the individual who happens 
the banker; and the courts should not astute relieve the 
bank due responsibility for transaction which was within the 
general scope its business activities. does appear that the presi- 
dent and cashier the Bank Superior misapplied the money paid 
Wilde. They put the their private checking 
account. But Wilde knew nothing that; Ackley knew nothing 
that. Nobody putting money bank for any purpose 
assured that the banker will devote the money the purpose for 
which intrusted the bank—for deposit, transmission, other 
particular intent. 

American Nat. Bank Presnall, Kan. 69, 556, large 
sum money was placed the hands the bank 
await the consummation real estate transaction. The bank became 
insolvent, and the question arose whether the deposit was with the 
bank, merely with the man who was its cashier. affirming 
judgment holding the bank liable, this court held: ‘‘The fact that 
the money deposited otherwise provided for was not credited upon 
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the books the bank will not change the nature the transaction, 
nor relieve the bank from the liability which its managing officer 
assumes.’’ Syl. par. 

the opinion was said: ‘‘The specific deposit, 
this was claimed be, and the payment the same upon the 
happening contingency, are within the powers bank, and 
ordinary banking business. The fact, one, that 
the money was not credited upon the books the bank, does not 
change the nature the transaction, nor relieve the bank from the 
liability which its managing officer assumed. The neglect the 
officers the bank this respect cannot prejudice the rights any 
one interested the deposit. Ellicott Barnes, Kan. 170, 

There ought not two opinions about the responsibility 
bank for the act its president receiving money for the use and 
benefit third party, where the president appropriates that money 
his own use. the absence unusual circumstances, public 
policy should not countenance claim the bank that was not 
responsible for the delinquency its president. Steckel Bank, 
Pa. 376, Am. Rep. 758. 

savings institute and bank were operated the same persons 
officers. Separate accounts were kept, but the moneys both con- 
cerns were kept the bank. customer the institute de- 
livered over the counter Barstow sum money deposited 
with the institute her credit. Barstow was both treasurer the 
institute and cashier the bank. did not enter the item upon the 
eashbook the bank, but embezzled the money. was held that 
while, between the institute and its customer, the institute was 
liable, the bank was liable the institute, although the money did 
not reach the drawer the bank, but was embezzled Barstow 

Smith Anderson, Hun, 72, 278, where plaintiff 
delivered moneys the president bank deposited therein, 
and the latter, without knowledge consent, deposited 
them his own name attorney, and afterwards appro- 
priated large part thereof his own use, the bank was held liable; 
sinee was chargeable with the knowledge possessed its president. 

Michie Banks and Banking, vol. 789, there seeming 
qualification this rule. states thus: ‘‘Where person occupy- 
ing the position managing officer bank, receives moneys which 
are deposited the bank, his knowledge will treated that 
the bank, and liable the depositor, even though such officer 
misappropriated the moneys. such officer converts the money 
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without the bank having received it, and without credit being given 
its books, will not liable. But, when receives funds which 
into the bank, chargeable with all the knowledge possessed 
him; otherwise those dealing with the bank would without remedy 
the case fraud misappropriation the part its managing 

Touching the qualifying language this rule, that the bank 
not liable the officer converts the money without the bank having 
received it, and without credit being given its books, the author 
gives citation supporting that qualification, and would hard 
put formulate hypothetical case which would not destroy the 
rule altogether, the qualification conceded. officer 
bank were stand the receiving teller’s window and stuff de- 
positors’ moneys into his breeches pockets fast they came over 
the counter, seems preposterous say that the bank would not 
liable, because the rogue the teller’s window made entry the 
books the bank the moneys embezzled him! Even when 
bank officers undertake perform service which only incidental 
its ordinary business banking, the bank liable. Thus, where 
bank, through one its officers, undertook have certain mortgages 
renewed the order their priority, and intrusted the business 
another bank, which negligently performed it, was held that the 
bank was liable. The court said: 


think was one within the powers the appellant, inci- 
dental its ordinary business (National Bank Presnall, Kan. 
69, 556), not differing greatly from many transactions which 
are undertaken every day both national and state banks, for the 
purpose not only accommodating their bank correspondents and 
others, but for the incidental purpose bringing business and good 
will the bank itself. constituted bailment. very important 
part the business every bank, whether private incorporated, 
acting agent bailee for its customers.’ See note 
the subject ‘Care Required Bankers Acting Agents 
Am. St. Rep. 773.’’ Security Nat. Bank Home Nat. 
Bank, 106 Kan. 303, 308, 187 697, 699. 


See, also, First Nat. Bank Eureka Wilson, 101 Kan. 72, 75, 
165 859. 

This court cannot discern the slightest analogy between the present 
ease and Hier Miller, Kan. 258, 77, 952. 
Epley Bank, 104 Kan. 489, 180 187, State rel. Thedford 
Bank, 114 Neb. 534, 208 627, cited and quoted appellant. 

The errors assigned the entry judgment for defendant and 
the overruling the motion for new trial suggest nothing for 
discussion. 
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The foregoing disposition the errors urged appellant renders 
unnecessary consider the cross-appeal. 
The judgment affirmed. 


BANK PERMITTED RECOVER 
CERTIFICATE DEPOSIT 


Fidelity State Savings Bank Farmers’ State Bank Aliceville, 
Supreme Court Kansas, 281 Pac. Rep. 854 


Where bank purchases certificate deposit from the holder 
without knowledge that any fraud misrepresentation was used 
procuring from the issuing bank (if such was the case) 
will entitled enforce the certificate against the issuing bank. 


Action the Fidelity State Savings Bank against the Farmers’ 
State Bank Judgment for plaintiff, and defendant 
appeals. Affirmed. 

Huggins and Atherton, both Emporia, and Joe 
Rolston, Burlington, for appellant. 

Gilbert Frith and Beck, both Emporia, and 
Brewster, Topeka, for appellee. 


HOPKINS, J.—The action was one recover 
deposit issued the Farmers’ State Bank Aliceville. The defense 
was that the instrument had been procured fraud and misrepre- 
sentation, which the plaintiff had notice; also that the certificate 
was indorsed without authority. The burden proof was the 
defendant. the conclusion its testimony the court directed 
verdict for the plaintiff, and the defendant appeals. 

The facts were substantially these. The plaintiff was state bank 
doing business Emporia. Finney was its president. The 
defendant was state bank doing business Aliceville, Coffey 
County. Berry was its cashier and managing officer. The 
certificate deposit question was issued the Aliceville bank 
the Four Counties Newspaper, and was negotiated the Farmers’ 
State Bank Neosho Falls, and the plaintiff. Finney 
was also president the Neosho Falls bank, and his son Ronald 
was the cashier. The Four Counties Newspaper began operation 


similar decisions see Banking Law Journal Digest (Third 
Edition) §199. 
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May, 1927, weekly. Champe became its editor. the 
outset the printing was done at-the plant Chas. Scott, Iola. 
Later press costing $6,700 was purchased, and the paper was printed 
Hatten his plant Neosho Falls. Ronald Finney, cashier 
the Farmers’ State Bank Neosho Falls, was interested. 

Application for charter for the Four Counties Paper Publishing 
Printing Company was granted August 1927. short time 
before this (in June) one Bodley was employed sell stock 
the newspaper company commission. Bodley and Berry, cashier 
the defendant bank, agreed that Berry should furnish list 
prospects whom stock might sold, and purchase from Bodley 
any notes taken payment stock the paper company per 
discount, provided Berry approved the notes, and issue certifi- 
deposit therefor, which should not presented for payment 
until the note for which certificate deposit had been issued was 
paid. the process their dealing note signed one Hogeboode 
was given, for which the certificate deposit question was issued. 

The defendant contends that all the notes handled were worth- 
less; that all, including the Hogeboode note, were one the other 
the two banks which the Finneys were interested, and because 
their being worthless the banks desired get rid them. The 
question presented whether there was any substantial evidence, 
bringing home the plaintiff bank its officers knowledge in- 
firmities the Hogeboode note, that the certificate deposit issued 
exchange therefor was procured from the defendant misrepre- 
sentation fraud. 

There was evidence that Bodley sold stock for which took notes; 
that sold the notes Berry, taking certificates deposit, less the 
per cent. discount, payment therefor; that had conversation 
with Ronald Finney, cashier the Neosho Falls bank, and 
Finney, president the Emporia bank, July, 1927, which 
told them his arrangement with Berry; that that time there 
was the Neosho Falls bank note for $1,700, signed one 
Henry, and another note for $2,250, signed William Ward, the 
Emporia bank, which the two banks desired dispose of. Bodley 
thought that could procure from Berry certificates deposit 
exchange for the Ward and Henry notes, providing Berry was given 
statement that the certificates deposit would not cashed until 
these two notes were paid. Bodley testified that Finney said 
that was agreeable them, and that would stand back these 
two notes. Bodley later sold these two notes, together with other 
notes, Berry, taking certificates deposit payment therefor. 
But appears that the certificate deposit involved this action 
was given for the note signed Hogeboode, which was never 
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either the banks, and concerning which appears Bodley had had 
conversation with Finney, the president, with any other 
officer the plaintiff bank. 

think the evidence clear that the Henry and Ward notes 
were the only two discussed with Finney any other officer 
the plaintiff bank; that the certificate deposit involved here was 
not given for either, but was given for the Hogeboode note; that the 
Hogeboode note was never owned held either the Neosho Falls 
bank the Emporia bank; that neither Ronald Finney, nor 
Finney, nor any officer either the Neosho Falls bank the Emporia 
bank, ever discussed with Berry, the cashier the defendant bank, 
either the Hogeboode note, for which the certificate deposit this 
action was issued, the Henry note, the Ward note, any other note. 

There was evidence that Finney, any other officer 
the plaintiff bank, had any knowledge that Bodley had given the 
defendant bank any statement concerning the Hogeboode note, and 
without some substantial evidence that the plaintiff its officers 
had knowledge the alleged fraud misrepresentation set out 
above, the plaintiff was not liable. 

Other questions argued the briefs are encompassed what has 
already been said, and need discussion. 

The judgment affirmed. 


INDORSER DISCHARGED DELAY GIVING 
NOTICE DISHONOR 


Yearta Industrial Loan Investment Co., Court Appeals 
Georgia, 150 Rep. 917 


Where indorser check not notified the dishonor 
the check until more than days after such dishonor, although 
and the party giving the notice reside the same place, the in- 
dorser discharged. 


Action the Industrial Loan Investment Co. against 
Yearta. Judgment for defendant justice’s court, certiorari 
was sustained the judge the superior court, and new trial granted, 
and defendant brings error. Reversed. 

Armistead, Grange, for plaintiff error. 

Thomasson, Grange, for defendant error. 


similar decisions see Banking Law Journal Digest (Third 
Edition) §844. 
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BROYLES, payment bank check has been re- 
fused account insufficient funds, notice the dishonor the 
check must given all indorsers the check, and any 
indorser not notified discharged (Ga. Laws 1924, 144); 
and, where the person giving, and the person receive, the 
notice, reside the same place, the notice must given not later 
than the day following the dishonor the check. Ga. Laws 1924, 146. 

the instant case the indorser the dishonored check (the de- 
fendant the justice’s court and the defendant the certiorari pro- 
ceedings) was not notified the dishonor the check until more than 
days after such dishonor, although and the company giving the 
notice resided the same place. follows that the verdict and judg- 
ment the justice’s court favor the defendant was demanded 
the law and the evidence, and that the judge the superior court 
erred sustaining the certiorari and granting new trial. 

Judgment reversed. 


CONSTRUCTION WILL AUTHORIZING 
EXECUTOR INVEST 


Wilmerding’s Will, New York Surrogate’s Court, 238 
Supp. 375 


will authorizing executor ‘‘to invest and reinvest the funds 
estate; change any investments that have been made, and 
buy, sell and exchange such securities his discretion, 
that his successors the trusts herein, may seem 
for the best interests estate,’’ gives authority the executor 
retain stocks owned the decedent his death and reinvest 
estate funds seasoned securities having behind them estab- 
lished dividend record over period years. 


Proceeding for the judicial settlement the account Adelaide 
Beck and another, executors the last will and testament 
Theodore Wilmerding, deceased, the executor and trustee under, 
and Adelaide Beck and another, successor trustees, under the 
will Emma Louise Wilmerding, deceased. Decision accordance 
with opinion. 

Taylor, Capron Marsh, New York City, for petitioners. 

William Bennett, New York City, Special Guardian. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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SLATER, this construction proceeding having with 
the seventh paragraph the decedent’s will, viz.: ‘‘I hereby authorize 
and empower said Executor and such successor successors, he, 
they deem advisable order carry out the trusts pro- 
visions herein, sell and convey any and all real estate such 
manner seems best for estate, and give good and sufficient 
deed deeds therefor; invest and reinvest the funds estate; 
change any investments that have been made, and buy, sell and 
exchange such securities his discretion, that his successor 
successors the trusts herein, may seem for the best interets 
far affects the powers the executors trustees 
retain purchase reinvestments, the court will hold that the testatrix 
upon her trustees the right hold the investments the 
stocks owned the decedent his death. Also the right change 
any investments his discretion, the discretion his successor 
trustee the trust, for the best interest the estate. The trustees’ 
should guided the matter reinvestments securities 
with reference the type investment found the decedent’s estate 
the time died. mean this, securities that are seasoned and 
have behind them established dividend record over period 
years. The trustees will charged administration with the usual 
rule vigilance, that is, such diligence and prudence the care the 
estate general prudent men discretion employ their own 
like affairs. Matter Maloney’s Estate, 120 Mise. Rep. 456, 198 
788. 


